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THE COURTS AND THE BANKS DURING 1916. 

The courts have had much to say concerning the banks and their 
business during the year which no banker can afford to ignore. No 
banker, who takes a genuine interest in the success of his bank, will ig- 
nore it. 

Novel questions of banking law have been presented to the courts 
arising out of the provisions of the Federal Reserve Act and out of con- 
ditions created by the European war. A number of the decisions, 
passing upon these questions, have been published in the BANKING 
Law JouRNAL during the year; they are, of course, interesting to the 
student of banking. 

There is, however, another class of decisions, which more vitally 
affect the interests of the banker and in which the banker should, there- 
fore, take a correspondingly deeper interest. We have in mind those 
decisions, in which some bank, through ignorance of or indifference to 
existing law, has been obliged to go into court to defend itself against 
a claim or to enforce some alleged right, only to find out that it has no 
standing in court. We refer to instances of litigation, which, with the 
consequent trouble and expense, might have been avoided, had the bank 
merely followed the requirements of the law in dealing with the trans- 
action in question. We believe that a brief review of a few of the de- 
cisions of this character, which have been published in the JouRNAL 
during the year, will be profitable, as well as interesting. These de- 
cisions show how advantageous it is to the banker to have a working 
knowledge of the rules of law which regulate his everyday transactions. 


EXECUTORS AND ADMINISTRATORS’ ACCOUNTS. 


Most banks have dealings with executors and administrators. Not 
all banks, however, are aware that a certain danger lurks in the hand- 
ling of their accounts. As a general rule, the account of an executor 
or administrator runs along as a matter of routine and nothing happens 
to mar the pleasant relation of the banker and depositor. Once in a 
while, however, circumstances arise which make it needful that the bank 
proceed with caution. 
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In the October issue of the JouRNAL at page 740 there was a decision 
which brought grief to a bank in Mississippi, as a result of a payment which 
it made to an administrator. It seems that one of its depositors, who had 
$1000 standing to his credit, died. A trust company in Kentucky was 
appointed administrator of his estate under the laws of that state. The 
trust company applied for the deposit and the bank paid it. Now the 
bank was apparently unaware that a Mississippi statute made it essential 
that an administrator appointed in another state file a certified copy of 
his appointment in the Chancery Court of Mississippi before he could 
exercise the functions of his office in that state. This the trust company 
had not done. The payment to the trust company, therefore, was with- 
out legal effect and the bank was compelled to pay the amount over again 
to an administrator subsequently appointed under the laws of Mississippi. 

Bankers must take note of the fact that executors and administrators 
are possessed of human failings and sometimes so far forget the obliga- 
tions of their trust as to use the money belonging to the estate for their 
private purposes. A New York Court of Appeals decision (page 520) 
brings out the fact that when an executor misapplies estate funds and the 
bank in which the money is deposited has knowledge of the fraud, or 
under the circumstances ought to know, the bank may be held responsible 
to the estate for its loss. 

In this case an executor deposited to his personal credit in the defend- 
ant bank checks which, upon their faces, showed that they represented 
estate funds. He began to use the moneys of the estate for his own in- 
dividual purposes. Among other things the executor paid an obligation 
which he owed to the bank individually with a check on his account, in 
which the defendant knew that estate funds had been deposited. It was 
held that, at this point the bank should have investigated for the purpose 
of finding out whether the executor was paying his debts with the estate 
funds or with his own money. The bank did not make any investigation 
and, therefore, it was held that the bank was liable for all money there- 
after misappropriated by the executor. The amount of judgment, it may 
be mentioned, was more than $15,000 not to mention costs. 

To the thoughtful banker this case will suggest the advisibility of re- 
fusing to permit any person to deposit trust funds in his personal account. 
Such a rule is easily enforced and may be the means of saving the bank 
alot of money. This suggestion particularly applies in the state of New 
York, where there has recently been passed a statute, prohibiting the 
deposit of trust funds except in an account indicating the nature of the 
trust. Any one violating this provision, says the statute, ‘‘shall be guilty 
of a misdemeanor.” 

GUARDIANSHIP ACCOUNTS. 

Guardianship accounts are also a source of trouble, it seems. An 
Oregon decision (page 512) shows how a bank had to pay for a mistake 
which it made in connection with an account of this kind. It appeared 
that the defendant bank carried a guardianship account and an individ- 
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ual account for the same person. The depositor closed out his individ- 
ual account and the bank paid the checks which he subsequently drew 
in his individual name out of the guardianship account. The amount 
thus drawn was squandered by the guardian and it was held the bank was 
liable for the entire amount. 


ESSENTIAL FORMALITIES. 


It does not require a wide knowledge of the law to understand that, 
when a court appoints a person to take charge of the property of others, 
such as a guardian, receiver, trustee, etc., there are certain legal formali- 
ties to be complied with before the appointee is qualified to act. Never- 
theless banks sometimes forget that such is the case. In a New York 
decision (page 425) it developed that one of a bank’s depositors was de- 
clared incompetent to manage his affairs. After a committee of his prop- 
erty was appointed, the bank paid over the deposit, but the bank over- 
looked the fact that the order appointing the committee made the ap- 
pointment conditional upon the filing of a bond. The penalty which the 
bank paid, because of this irregularity, was $2000 and costs. This sum 
it had to pay to a committee subsequently appointed and properly 
qualified. 


CONTRACTS. 


A proposition often brought home to bankers is that in entering into 
contracts considerable care is to be exercised. A Kansas decision (page 
198) will illustrate. Municipal bonds were offered to a bank “‘subject to 
the legality of the issue’. The bank made a bid “subject to approval as 
to legality”. After the bank had obtained an opinion from its attorneys 
to the effect that the issue was illegal, it refused to take the bonds. It - 
was held that the bank was liable on its bid. The bank never intended 
to take the bonds unless the opinion of its attorney was favorable on the 
question of legality. But the court decided that the bank had not ex- 
pressed its intention with sufficient clearness in its bid and that it 
was, therefore, liable. 


COLLECTIONS. 


In the matter of collections the courts are constantly repeating them- 
selves on the proposition of what constitutes negligence on the part of 
the collecting bank. In a New York case (page 733) it appeared that 
checks, which a bank forwarded for collection, were not received by the 
correspondent bank, because of the fact that a post office employee care- 
lessly dropped the letter containing them back of a radiator, where it was 
found several months later. After learning that the checks had gone 
astray, the bank instead of protesting them as lost instruments, under- 
took to obtain duplicates; it received nothing but promises. Then the 
drawer failed. The amount of the checks was $3000. This sum with 
interest and costs the bank was compelled to make good to its depositor. 
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DISCOUNTS. 


The decisions show that bankers must exercise care in selecting the 
paper which they discount and make sure wherever possible that the 
paper did not arise out of a fraudulent transaction. Two decisions were 
published during the year, one in the February issue and one in this issue, 
wherein the discounting party was held not entitled to recover on the in- 
trument because of the fact that it had its inception in fraud. There are 
concerns, as these cases show, which dispose of their goods by means of 
false representations, taking the notes or acceptances of the purchaser 
instead of cashin payment. Bankers frequently get into trouble through 
discounting paper of this kind. It is not necessary that the bank be 
guilty of actual wrong doing, before it can become involved in a loss in a 
transaction of this character. If the jury decides that under the cir- 
cumstances, the bank was put upon inquiry and was not holder in due 
course, the note or acceptance becomes so much waste paper in its hands 
so far as the maker or acceptor is concerned. 


CHATTEL MORTGAGES. 


A chattel mortgage is generally a desirable form of security. The de- 
cisions show, however, that banks holding chattel mortgages are some- 
times deprived of the benefit of their security through overlooking some 
provision of law regulating the rights of the parties in such instruments. 
In one instance (page 193) a bank waived its rights as mortgagee. What 
the bank did in this case was to permit a person to furnish feed for ani- 
mals, which were the subject of the mortgage. Under a statute the per- 
son gained a lien on the animals. It was held that since the feed was 
furnished with the bank’s knowledge and consent, it waived its rights as 
mortgagee in favor of the person who furnished the feed. 

And, in a case decided by the Supreme Court of Arkansas, the bank 
sought to enforce a lien, which it claimed to have on shares of stock by 
virtue of a certain written instrument. The stock was never delivered 
to the bank and for that reason the bank could not claim the rights of a 
pledgee. The bank’s only hope of enforcing its lien, therefore, depended 
on this written instrument which it held. The instrument was in the 
general form of a chattel mortgage... Unfortunately, however, the instru- 
ment was not acknowledged and had never been recorded. These de- 
fects rendered it ineffective as against subsequent lienors. The bank was 
accordingly held to have no rights in the stock. 

Another instance of a chattel mortgage thrown out by the court because 
of defective execution comes from Washington (page 750). The mort- 
gage was deemed invalid here because it was not accompanied by an affi- 
davit of good faith, as required by statute. In an Oklahoma case the 
mortgage proved to be useless as a security to the bank which held it 
because it was not acknowledged before a notary and for the further rea- 
son that it was not attested by the proper number of witness. 

So far as chattel mortgages are concerned each state had its own par- 
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ticular statutory provisions, telling how the instrument is to be executed, 
how it is to be filed, and soon. The banker, who does not assure himself 
that the mortgages accepted by his bank comply with the law in every 
detail, assumes an unwarranted risk. 


LIBELLOUS STATEMENTS. 


The fundamentals of the law of libel and slander should also be famil- 
iar to the banker, who would be certain of steering clear of trouble. The 
best rule for the banker to follow in this regard is never to speak or write 
in a manner unfavorable to the credit or character of any person. If 
business considerations make a statement from him imperative, then he 
should stick to the facts, of which he has positive knowledge, and let the 
party addressed draw his own conclusions. 

In recent years various banker’s associations have been agitating the 
adoption of a law making it a crime for any person to maliciously circulate 
any story imputing insolvence on the part of a banking institution, or 
otherwise derogatory of its financial standing. Bankers, on their part 
must remember that they too are subject to certain legal limitations in 
expressing their opinion of others. In the January issue (page 132) we 
published a decision of the Supreme Court of Minnesota, affirming a 
verdict of $500 against a bank because in replying to an inquiry, it wrote 
of a man that he was “financially weak”’ and “‘in the habit of borrowing 
all he can get’. When put to the test, the bank was unable to prove the 
truth of its assertions and so it had to pay to the injured party a sum of 
money, sufficient according to the ideas of the jury, to recompense him 
for his impaired financial standing in the community. 

Bankers are frequently called upon to express an opinion as to the 
integrity and financial standing of some individual. When the banker 
complies with a request of this kind and he is unable to give the individ- 
ual a clean bill of health, he should at least be absolutely sure of his 
facts. 

The decisions above referred to are samples of what is happening every 
day. They show how simple it is for a bank to blunder into a situation 
which spells pecuniary loss. But there is this redeeming feature to it all. 
These decisions also show how simple it is for the bank to avoid such un- 
necessary loss. To a great extent it is merely a matter of keeping in 
touch with current banking decisions and profiting by the errors of others, 
rather than gaining the necessary knowledge through being a defendant 
in a lawsuit. 

A MATTER OF BANKING FORMS. 


A properly drawn banking form is a protection to the bank which uses 
it. By the same token an insufficient form is always a possible source of 
litigation and frequently leads to legal liability. Even the simplest 
form which a bank uses should be given close attention to see that it 
actually expresses what the bank intends to express. We are speaking 
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now of those forms which a bank uses to bind a person with whom it 
deals to some sort of contractual obligation. 

These remarks may be illustrated by reference to a decision which is 
published on a subsequent page, Farmers & Drovers’ Bank v. Bashor, 
and which was recently handed down by the Supreme Court of Kansas. 

The action was brought upon a note by the bank which heldit. The 
defendant was a former holder of the note. It appeared that, upon trans- 
ferring it to the bank, he had indorsed it in the following manner: 

“For value received I hereby guarantee the payment of the within 
note at maturity or at any time thereafter, with interest at the rate 
of 8 per cent per annum until paid, waiving demand, notice of non 
payment and protest.” 

Before the note fell due the bank granted to the maker an extension 
of time. Subsequently this action was commenced against the indorser 
and it was held that he had been discharged by the extension and that 
the bank, therefore, could recover against him. 

The court pointed out in the first place that ‘‘no right to extend the 
time of payment was reserved to the bank in the guaranty.”’ 

The Negotiable Instruments Law provides that a person secondarily 
liable on a negotiable instrument, that is any party to the instrument 
except a maker or acceptor, is discharged by “‘any agreement binding 
upon the holder to extend the time of payment or to postpone the holder’s 
right to enforce the instrument, unless the right of recourse against such 
party is expressly reserved.’”’ The bank had not expressly reserved its 
rights against the defendant and so it had no standing on that score. 
While there was testimony to the effect that the defendant had notice 
of the fact that the time of payment had been extended, the court held 
that this did not constitute assent. 

So it appears that there were three ways in which the bank might have 
saved its rights against the defendant in this case. It might have se- 
cured the defendant’s assent to the extension; it might have expressly 
reserved its rights against the defendant at the time of granting the ex- 
tension; but the surest and most effective method would probably have 
been to have included in the guaranty a waiver of extension of time. 

In other words the bank depended upon the form of guaranty used to 
protect it in its rights against the guarantor in the event that it extended 
the time of payment without his express assent or without expressly 
reserving its rights against him and, for this purpose, the form was in- 
sufficient. It is true that, in the form used the defendant guaranteed 
the payment of the note “‘at maturity or at any time thereafter’. But, 
apparently, the court was not of the opinion that this clause in the guar- 
anty saved the bank’s rights against the guarantor in the event of an 
extension of time. 
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LIABILITY OF MARRIED WOMAN ON NOTE. 


Mere knowledge of the law does not always enable one to evade its 
consequences. The layman, or lawyer for that matter, who undertakes 
to circumvent a positive provision of law by artifice or subterfuge fre- 
quently finds that things do not work out as he intended they should. 

In many states there is a statutory provision to the effect that a mar- 
ried woman cannot assume liability as surety on her husband’s note. 
There is such a provision in the State of Pennsylvania. And there is a 
recent instance wherein an individual made an unsuccessful attempt to 
get around this provision. He was the plaintiff in the case of Oswald v. 
Jones, which is to be found among the legal decisions in this issue. A 
man applied to this plaintiff for a loan on his promissory note. He 
wanted the money for the purpose of setting himself up in the hotel 
business. He offered his wife as surety on the note. The plaintiff was 
aware of the fact that she could not legally assume such a liability and 
he refused to make the loan in this form. But he figured that the thing 
might be done in a different way. He loaned the money directly to the 
wife on her note. Of course he knew that the money was for the husband 
and was to be used by him. It would seem that the hotel business did 
not prosper. At any rate the plaintiff was obliged to bring action against 
the wife on the note. And the wife set up the facts surrounding the 
transaction as her defense. It was held that she was not liable on the 
note. 

The plaintiff overlooked one important thing in making this loan. He 
ignored the fact that the courts, in dealing with a situation of this sort, 
look to the substance and not to the form of the transaction. They will 
not permit some formula of words, gotten up for that purpose to over- 
ride the express provisions of a statute. The law says that a married 
woman may not become liable as surety for her husband’s debt. The 
mere act of the parties in calling her a principal does not make her such. 

If the facts show that she came into the transaction as a surety, then she 
will be given the protection which the statute affords in such cases, no 
matter what form of writing she enters into. 

There is a positive obligation upon bankers to acquaint themselves 
with the laws of the jurisdiction in which they operate, regulating the 
rights and liabilities of married women, especially with reference to com- 

mercial paper. Each state has its own peculiar law on this subject and 
they differ widely. It so happened that no bank was involved in 
this litigation, but the circumstance which here occurred might happen 
toany bank. Banks have often found themselves in predicaments some- 
what similar to the one here outlined through their ignorance of the laws 
regulating the liabilities of married women on notes and other commercial 
instruments. 
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NEGLIGENCE IN COLLECTION OF DRAFT. 


A bank, which receives paper for collection, does not meet its obliga- 
tion to the person from whom the paper was received by merely forward- 
ing the paper in regular course for collection. If the paper is not heard 
from within a reasonable time it becomes the duty of the bank to in- 
vestigate for the purpose of finding out what, if anything, is wrong. Just 
what is a reasonable time depends, of course, upon the distance which 
the paper has to travel to its destination and other circumstances con- 
nected with the transaction. One thing is certain and that is that a month 
is too long a time to wait without making inquiry where the point of for- 
warding and the destination are within one day’s time of each other. For 
an example of this refer to the case of American National Bank v. Savan- 
nah Trust Company, a recent decision of the Supreme Court of North 
Carolina, published on a subsequent page among the legal decisions. 

The plaintiff bank sued the defendant bank to recover a certain amount 
claimed to be on deposit with the defendant. The defendant, by way of 
answer, stated that it had applied part of the deposit to the payment of 
a draft, which it had sent to the plaintiff and which, through the negli- 
gence of the plaintiff had not been collected. 

The plaintiff was located in Wilmington, N. C., and the draft was drawn 
on a bank in Swansea, S.C. The plaintiff received the draft on November 
23, 1912, and forwarded it by mail on the same day to the drawee bank. 
The plaintiff did not hear from the draft in the regular course, but it did 
nothing with reference to the matter until December 24, when it wired 
the drawee for a report on the collection. It then learned for the first 
time that the draft had never been received by the drawee. And so it 
was more than a month after the receipt of the draft that the plaintiff 
notified the defendant of the fact that it had been lost in the mail. This 
was held by the court to be negligence on the part of the plaintiff bank. 
“We think,” said the court, ‘“‘in any view of the evidence, plaintiff was 
guilty of negligence in not notifying the defendant of the loss of the draft 
as soon as it had reason to believe that it was lost. The evidence is that 
a letter mailed at Wilmington, N. C., in the morning should reach Swan- 
sea, S. C., the following day. Not hearing from the Swansea bank, 
plaintiff should have made inquiry of it at once, and in due time should 
have notified the defendant, in order that the latter or its customer, the 
payee, might take immediate steps to protect themselves. Not to do 
so for one month after receiving the draft was negligence.” _ 

The plaintiff was held guilty of negligence in this case on another 
score. It made the mistake of sending the draft direct to the bank on 
which it was drawn. Time and again the courts have held that a bank 
which receives a check or draft for collection and sends it direct to the 
drawee, is guilty of negligence. If it so happens that the check or draft 
is not paid, then the forwarding bank is liable to the owner of the paper. 
The theory back of this rule of law is that this method of collection per- 
mits the debtor to act as the agent of the creditor in the very matter of 
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collecting the debt. The interests of the debtor are, of course, adverse to 
those of the creditor. If the debtor happens to be pressed it may be 
tempted to delay in making remittance. It appeared in this case that 
the drawee was the only bank at the place of payment. This fact, how- 
ever, makes no difference. Even in such case the courts have held that 
it is negligent to forward the draft direct to the drawee. The 
courts do not intimate how a check or draft is to be collected in such a 
case; they leave the banks to find that out for themselves. 

This may not sound like good reasoning to the average banker. But, 
sound or not, it is the law and the banks might as well make up their 
minds that every time they send a check direct to the drawee bank for 
collection they are running the risk of being held liable for the amount 
of the check in the event that it is not collected. 

It may be mentioned that the defendant did not succeed in pinning 
liability upon the plaintiff bank in this instance, the reason being that 
the defendant neglected to show that it had suffered any loss as a result 
of the plaintiff’s negligence. This was an important part of the defen- 
dant’s proof. 
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QUALIFICATIONS OF EXECUTOR. 


In the November issue of the JouRNAL we referred to the case of In re 
Leland’s Will, wherein the Surrogate’s Court of the County of New York 
held that the person named as executor of a will was entitled to letters 
testamentary, notwithstanding the fact that he was sixty three years of 
age, had suffered two paralytic strokes and was incapable of concentra- 
ting upon business matters for more than two hours a day. 

This holding has been reversed by the Appellate Division of the 
Supreme Court, which holds that, in such circumstances, letters should 
not be issued. One of the facts which contributed to the reversal was 
that the estate amounted to more than $5,000,000 and was widely in- 
vested. ‘‘With respect to an estate of this magnitude,”’ said the court, 
“involving such a variety of property interests, those interested in the 
estate are entitled to have it administered by one whose mental facul- 
ties are not so impaired that he is unable to concentrate his mind upon 
it and consider it in all his bearings to the extent essential to a proper 
management thereof.”’ 

Upon the decision of the Surrogate to issue letters to the executor 
named in the will and an appeal being taken therefrom, a motion was made 
for the appointment of the United States Trust Company of New York 
City as temporary administrator pending the appeal. It appeared that 
this trust company was named as sole trustee of certain trusts created 
by the will and that, after the administration by the executor, the resid- 
uary estate would be payable to the company as such trustee. From 
a denial of this motion an appeal was also taken. The appellate court 
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having reversed the Surrogate’s Court on the question of issuing full 
letters to the executor named in the will, the appointment of a temporary 
administrator became unnecessary, the court stating that the proper 
procedure would be the appointment of an administrator with the will 
annexed. 

Both of these appeals are published in full among the legal decisions 
appearing in this issue. This is another instance of where litigation 
might have been avoided by the appointment of the trust company as 
executor, as well as trustee, under an express provision to that effect in 
the will. 
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DRAFT OBTAINED BY FRAUD INVALID IN HANDS OF BANK. 


Banks as a general rule, give careful scrutiny to paper that is brought 
to them for discount. But there are times when the scrutiny which they 
give to such paper is not sufficiently searching. It is not always safe to 
let the examination end with an inspection of the paper itself and an 
investigation of the person presenting it. Wherever possible the bank 
should look into the transaction out of which the paper arose. 

Banks should take heed of the fact that there are concerns, which send 
representatives around the country disposing of their product by means of 
misrepresentation. These representatives present a very alluring proposi- 
tion to the prospective customer, in which apparently the customer can’t 
lose. The proposition is all the more alluring because under it the customer 
is toreceive a quantity of merchandise of some sort for which he need not 
pay until it is sold b¥ him. All he has to do is to sign some papers to 
show good faith or to show that he has received the goods. The sales- 
man is always ready with some reason why the customer should sign the 
papers. The customer may not know it at the time but the papers are 
generally promissory notes, which the payee promptly carries to some 
bank for discount. In cases of this kind the bank should be wary. It 
should be on the lookout for paper of this sort and reject it unless it is 
absolutely certain that the transaction in which it was given was an 
honest one. For, if the purchaser was swindled, it is morally certain that 
he will not pay the note without suit. And it is quite possible that the 
bank, even though it had no actual notice of the fraud, may not be per- 
mitted to recover on the note. 

A scheme of the kind referred to is described in the case of Johnson 
County Savings Bank v. Kornhauser, recently decided by the Appellate 
Division of the New York Supreme Court and published among the 
legal decisions in this issue. The defendant who kept a small shop in 
Peekskill, N. Y., could read but little English. One day he was visited 
by a salesman representing a jewelry concern, having headquarters in 
Iowa, and invited to engage in the jewelry business on a 20% commis- 
sion basis. The plan impressed the defendant and he signed a long 
printed order, which he could not read, for $756 worth of jewelry, to be 
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paid for in four installments. The order contained a guaranty that 
the gross profits would be not less than 50% of the amount of the order, 
each year, for a period of two years and the agent assured the defendant 
that, if he did not sell the jewelry the company would pay him storage. 
Sometime later another representative came to the defendant’s store, 
apparently in great haste, and announced that the jewelry had arrived but 
that it would be necessary for the defendant to sign four papers, which 
were produced. These were drafts which the defendant filled in as in- 
structed, the agent telling him that they would be held merely as collat- 
eral and that one would be returned each quarter when he remitted the 
proceeds of whatever had been sold less his commission. The drafts 
were discounted at a bank located in the same town with the jewelry 
company. Upon opening the case of jewelry the defendant found a 
sparkling collection of pieces. But the luster soon departed and in trying 
to polish up one that appeared to be tarnished the defendant discovered 
how he had been imposed upon and forthwith returned the entire assort- 
ment to the company. Under these circumstances it was decided that 
the bank could not recover against the defendant upon his acceptance. 
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TRUST COMPANY VERSUS THE INDIVIDUAL. 


In determining whether to appoint a trust company or an individual 
as trustee under a will or deed, many things should be given considera- 
tion. We have frequently spoken in these columns of the many advan- 
tages possessed by the trust company over the individual in acting in a 
fiduciary capacity. Among these advantages that of financial respon- 
sibility is not to be overlooked. 

There is one contingency to which trust companies and individuals 
are alike subject, and that is the possibility of insolvency. It must be 
said, however, that the trust company is far less likely to become insol- 
vent than is the individual. Statistics show a remarkably small percen- 
tage of trust company failures, and in the few instances which have 
occurred in recent years, the loss which has been sustained by trust 
estates through such failures is practically negligible. With individuals 
the situation is not quite the same. Experience shows that when the 
individual holding trust funds becomes a bankrupt, he has often suc- 
cumbed to the temptation to make use of the trust fund to aid him in 
weathering his financial difficulties. 

When a trust is created, there is always a period of time between the 
receipt of the trust fund by the trustee and its investment. If it so 
happens that the trustee is a trust company the fund is on deposit in the 
company’s vaults the moment it is received. If it should so happen that 
the trust company should fail before the money is invested, the estate 
would lose nothing, for under the laws of most states funds held by a 
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trust company in a trust capacity are preferred over other claims against 
the company, and are paid in full before anything is paid on other claims. 
The case is different, however, where the trustee happens to be an in- 
dividual. In such fund the individual is under an obligation to promptly 
deposit the money in some responsible bank, there to temporarily await 
proper investment. If it happens that’this bank fails while the money 
is there on deposit the estate is not protected. The bank has received 
trust funds, but it does not hold them as trustee. The owner of the 
fund has no preferred claim, as in the case where the bank itself is trustee. 

A loss of this character occurred in the case of Murdoch v. Elliott, 
77 Conn. 247, 58 Atl. 718. It appeared that the trustee of a fund donated 
for the establishment of a school at Clinton, Conn. deposited about 
$1800 of the money with Cisco and Sons, bankers, in New York City. 
It was quite proper that the trustees should have deposited the money 
in this manner, as the donor of the fund, prior to his death, had had close 
business relations with the senior member of this banking firm. After 
the money was placed on deposit the bank failed, resulting in a loan of 
more than $1000 to the trust estate. One of the purposes of this action 
was to charge the trustees with personal liability. It was held that 
inasmuch as they had acted with reasonable business prudence in making 
the deposit, they were not chargeable with a loss. 

An Alabama decision, Chancellor v. Chancellor, 58 So. Rep. 423, 
indicates that the trustee may render himself personally liable in a trans- 
action of this kind by depositing the money to his own individual credit, 
and not to the credit of the estate, or in his name as trustee. He cannot, 
it seems, escape liability by showing that he informed the bank at the 
time of the deposit that the money was held by him as trustee. The 
court, while realizing that holding the trustee liable in this case was a 
great hardship, went on to say, ‘“‘to exonerate him from liability is to 
encourage the mismanagement of trust funds and to open the door to 
frauds innumerable against those whose age and weakness entitle them 
to the most rigid protection of the law.” 

In other words the appointment of a trust company as trustee tends 
to eliminate one risk, which accompanies the appointment of an individ- 
ual, namely the risk of insolvency. 


PSESLSUSLSUSLSE SUA 





ose LL 


Ny 
N 
N 
N 
N 
N 


This Department embraces all the newly-decided cases of mportance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


QUALIFICATIONS OF EXECUTOR. 


In re Leland’s Will, New York Supreme Court, Appellate Division, November 3, 1916. 161 N. Y. 
Supp. 316. 


Where the person named as executor in a will, transferring a large estate, widely 
invested, is 63 years old and has suffered two paralytic strokes, confining him to a 
wheel chair and limiting his ability to concentrate on business matters to not more 
than two hours a day, his application for letters testamentary should be denied. 


Appeals from Surrogate’s Court, New York County. 

Application for letters testamentary based on the probate of the will of 
Francis L. Leland deceased. From a decree of the Surrogate’s Court 
(160 N. Y. Supp. 372), overruling their objections to the qualification of 
Timothy M. Cheesman, as executor under the last will and testament of 
testator, and granting letters testamentary to him, Laletta Leland and 
others appeal. Reversed and remitted, with directions. 

See, also, 161 N. Y. Supp. 315, 320. 

Argued before CLARKE, P. J., and McLAuGHLIN, LAuGHLIN, DowLInc, 
and Pace, JJ. 

Robert C. Beatty, of New York City, for appellants. 

L. Laflin Kellogg, of New York City (William K. Hartpence, of New 
York City, on the brief), for respondent. 

LAUGHLIN, J. The objections to the qualification of the executor 
were filed in the Surrogate’s Court by the appellants pursuant to the pro- 
visions of section 2566 of the Code of Civil Procedure, which authorize 
any person interested in the estate, among other things, to file objections 
at any time before letters testamentary are issued, setting forth specific- 
ally one or more legal objections to granting the letters to one or more of 
the persons about to receive the same, and further provides that, where 
such objections are filed, the surrogate must stay the granting of letters 
until the matter is disposed of. The objection to the qualification of the 
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executor which is presented by these appeals is that he was incompetent 
to execute the duties of the trust by reason of want of understanding, and 
it was evidently filed pursuant to the provisions of section 2564 of the 
Code of Civil Procedure, which provides, among other things, as follows: 


“‘No person is competent to serve as an executor, administrator, testa- 
mentary trustee or guardian, who is: * * * 5. Incompetent to ex- 
ecute the duties of such trust by reason of drunkenness, dishonesty, im- 
providence or want of understanding.” 


The will was executed on the 23d day of April, 1914, and the testator 
died on March 28, 1916. He named three executors, one of whom pre- 
deceased him, and another renounced without qualifying, leaving the 
respondent, Cheesman, the sole executor. The testator left an estate of 
upwards of $5,000,000 in value, consisting of stock and bonds and other 
personal property and real estate, and three speculative accounts with 
stockbrokers, in which he had a credit balance in the aggregate of nearly 
$200,000, and he had pledged with the brokers securities of the aggregate 
value of more than $1,000,000. His real estate consisted of a large apart- 
ment house, an extensive factory an interest in a private school, farm 
lands, and three villas in Italy. He was a stockholder in a real estate 
company, of which he was president, and owned two valuable yachts, 
which were chartered by the English governmentfor warpurposes. He was 
president of the New York County National Bank, and owned the stock 
control therein, and the presidency has remained vacant since his death. 
He also owned the stock control in the West Side Bank. The value of 
his stock in these two banks was approximately $3,000,000. The will 
of the testator created a trust, which the appellants claim was invalid, 
and, if so, they would be entitled to the entire estate after the payment 
of the expenses of administration and some small cash legacies; but in any 
event they, or the infant children of some of them, are entitled thereto. 

The appellants contend that the testator could not have foreseen the 
conditions as they now exist, and that but a single executor would be able 
to, or attempt to, qualify, and that he would be in the impaired state of 
health which the evidence shows him to have been in at the time of the 
hearing on the objections, and that the respondent by reason of physical 
infirmity and impairment of his mental faculties is incompetent to dis- 
charge the duties of his trust for want of understanding. The respondent 
is 63 years of age. He was a physician, but gave up the practice of his 
profession about 15 years ago. The evidence shows that he had, in the 
language of one the witnesses, a ‘“‘very well organized mind,” and was 
“rather a scholarly man in all directions’’ On the 17th day of February, 
1914, the respondent suffered a stroke of apoplexy, which resulted in par- 
tial paralysis of his right side. He recovered from this stroke to some 
extent, and was able to transact business and attended 11 of the 12 
meetings of the board of directors of the New York County National 
Bank, of which he was a director. On the 23d day of December, 1915, 
he had another stroke, which paralyzed his left side, and also his throat 
and face, and since that time he has been practically confined to his house, 
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and has only been able to go out on the piazza and in a rolling chair 
attended by a nurse. The second stroke resulted in the loss of his voice, 
so that he can only whisper. He is still able, however, to transact some 
business which can be transacted at home; but he has been obliged to 
leave it to his bankers to look after his investments. It became neces- 
sary to adjourn the hearing on the objections to his qualification to his 
residence at Garrison, New York, for the purpose of enabling the ob- 
jectors to call and examine him as a witness. His condition of physical 
infirmity induced the surrogate to limit his examination. The questions 
which he was required to answer did not tax his reasoning powers, and 
it cannot be said that his examination disclosed any want of understand- 
ing of the questions on his part. 

Three experts called by the objectors, who were present at the exam- 
ination of the respondent, gave testimony ‘tending to show that the 
respondent’s mental faculties have been impaired by the strokes of apo- 
plexy, which have caused two lesions in the brain, one on each side, and 
the existence of a defect in the brain producing cerebral bulbar paralysis, 
and that the effect of this condition is to put “a limitation” upon the 
reasoning powers and powers of concentration and co-ordination, and 
that while a person thus affected “might have mental activities cover- 
ing ordinary, simple pursuits of life,’’ those conditions “‘would not permit 
the exercise of faculties in the serious responsibilities of long-sustained 
tasks,” and that the probabilities are that in a person of the advanced 
years of the respondent there will not be very much improvment, and 
will perhaps be a decrease in mental power, and that one in his condition 
requires “absolute quiet and regular life, free from any strain or over- 
work or responsibilities, fresh air, proper food, and happy environment,”’ 
and that in such case the memory is usually affected, but that the mental 
examination of the respondent was not conducted to an extent sufficient 
to enable them to say whether his memory was affected, and that a person 
in his condition may reason perfectly well for a minute and then become 
confused, and would be unable to continue mental activity for a very 
long period, and that “intellectual defect and mental limitations are 
characteristic of such double lesions of the brain,’”’ and that one so affected 
would not have the “‘mental grasp to take in the details of a large oper- 
ation, to concentrate the mind upon it and co-ordinate results.”” The 
effect of the testimony of these experts is that the respondent, by reason 
of these infirmities, has not the power of ‘‘sustained effort of thought and 
mind,” and that an attempt on his part to deal with complex problems 
of business would produce mental exhaustion and failure of reasoning 
power and comprehension and memory, and that he would not be able 
to apply himself closely to business for more than two hours a day, and 
that this mental condition of the respondent is progressive. 

For the respondent, his family physician was called. His testimony 
does not materially controvert that given by the experts called by the 
appellants and he admitted that the respondent’s ‘‘powers of protracted 
mental work”’ have been lessened, and that as a rule the mind of a person 
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suffering from cerebral bulbar paralysis is affected. An expert called by 
the respondent, who had not seen the respondent since he suffered the 
strokes of paralysis, testified that paralysis of the motor centers control- 
ling the arms and legs does not necessarily affect the intellectual area of 
the brain, and that, while it was not common for persons who have suf- 
fered from two severe strokes of paralysis to become practically normal 
again as far as their mental conditions were concerned, he claimed that 
he had known of such cases, and that such cases had occurred. 

It is quite plain, from the phraseology of the provisions of said section 
2564 of the Code of Civil Procedure, that the imcompetency which dis- 
qualifies one for want of understanding to perform the important duties 
of the trust reposed in an executor need not be such as would authorize 
the appointment of a committte of his person or property. The section 
was designed to confer upon the surrogate a broad jurisdiction, and to 
authorize him to withhold letters testamentary from one who, on account 
of any mental infirmity, is unfit to discharge the duties of the trust. See 
McGregor v. McGregor, *40 N. Y. 133. Iam of opinion that the nature 
and extent of the duties to be discharged by the executor in a particular 
case may be considered in determining this question, and the phraseology 
of the statute would seem to permit this. If there were no duties to be 
performed in connection with the administration of the estate which 
would tax the mental faculties of the respondent, it might be argued with 
considerable force that he has not been shown incompetent for want of 
understanding to perform them down to the time of the hearing of the 
objections; but with respect to an estate of this magnitude, involving 
such a variety of property interests, those interested in the estate are 
entitled to have it administered by one whose mental faculties are not so 
impaired that he is unable to concentrate his mind upon it and consider 
it in all its bearings, to the extent essential to a proper management 
thereof. It is the intention of the law with respect to the administration 
of estates by executors that those interested therein shall have the benefit 
of the judgment of the executor with respect to the management and dis- 
position thereof. It is perfectly clear that in the case at bar the respon- 
dent would be unable to apply his mind to the management of this vast 
estate, and that, if letters were issued to him, the administration would 
devolve practically exclusively upon others, and that at most he would 
be able merely to sign such papers as might be presented to him by 
others, to whom he would necessarily be obliged to delegate his duties. 
We are of opinion, therefore, that the learned surrogate erred in over- 
ruling the objections, and in entering the decree granting letters testa- 
mentary to the respondent. 

It follows that the objections should be sustained, and the application 
of the respondent for letters testamentary denied. The order is therefore 
reversed, with $10 costs and disbursements to each set of appellants, pay- 
able out of the estate, and the proceeding remitted to the Surrogate’s 
Court for further action in accordance with this opinion. Order filed. 
All concur. 





LEGAL DECISIONS 


ADMINISTRATION OF ESTATE WHERE NO 
EXECUTOR QUALIFIES. 


In re Leland’s Will, New York Supreme Court, Appellate Division, November 3, 1916. 161 N. Y,. 
Supp. 320. 


Where there is no person willing and qualified to act as executor of a will the 
court should appoint an administrator with the will annexed. 


Appeals from Surrogate’s Court, New York County. 

In the matter of proving the last will and testament of Francis L. 
Leland. Application by the legatees for temporary administration, and 
cross-application for letters testamentary by the executors pending ap- 
peal. Application denied, and limited letters ordered to issue to the 
executor (160 N. Y. Supp. 521), and Laletta Leland and others appeal. 
Reversed and remitted, with directions. 

See, also, 161 N. Y. Supp. 315, 316. 

Argued before CLARKE, P. J., and McLAuGHLIN, LAUGHLIN, DowLING, 
and Pace, JJ. 

Robert C. Beatty, of New York City, for appellants. 

L. Lafin Kellogg, of New York City (William K. Hartpence, of New 
York City, on the brief), for respondent. 

LAUGHLIN, J. The decree of the Surrogate’s Court, overruling the 
objections interposed by the widow and children of the testator to the 
qualification of the executor and granting letters testamentary to him, 
was entered on the 12th day of July, 1916. Before the issuance of letters 
pursuant to said decree, separate appeals therefrom were perfected by the 
widow and two sons, and by the other son and the daughter of the testator. 
The learned counsel for appellants contends that said appeals stayed the 
issuance of letters testamentary pursuant to said decree of July 12, 1916, 
by virtue of the provisions of section 2557 of the Code of Civil Procedure, 
and that, in the event that the surrogate determined that the adminis- 
tration of the estate required it, he was authorized to issue letters of 
temporary administration pursuant to the provisions of section 2596 of 
the Code of Civil Procedure. Louis F. Leland and Frank R. Leland, two 
of the sons of the testator, then made a motion for the appointment of 
the United States Trust Company as temporary administrator, from the 
denial of which they have appealed. At the same time the executor 
moved to have letters testamentary issued to him pending the appeals 
from said decree of July 12, 1916, on the theory that this was authorized 
by the provisions of section 2557 of the Code of Civil Procedure; and 
from the order granting this motion the widow and children of the tes- 
tator have appealed. 

Said section 2557 of the Code of Civil Procedure provides, among 
other things, as follows: 

“An appeal from a decree of a surrogate admitting a will to probate, or 


granting letters testamentary, or letters of administration, * * 
does not stay the issuing of letters where, in the opinion of the saben 
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manifested by an order, the preservation of the estate requires that the 
letters should issue.” 


It is however, further provided in that section as follows: 


“Except as otherwise expressly prescribed in this chapter a perfected 
appeal has the effect, as a stay of the proceedings to enforce the decree 
or order appealed from, prescribed in section 1310 of this act, with re- 
spect to a perfected appeal from a judgment.” 


The propriety of appointing some one to preserve the estate is not in 
dispute. The controverted question is whether it was proper to appoint 
the executor, pursuant to the provisions of said section 2557 of the Code 
of Civil Procedure, or whether a temporary administrator should have 
been appointed, pursuant to the provisions of section 2596 of the Code 
of Civil Procedure, which provides, among other things, as follows: 


“On the application of a creditor, or a person interested in the estate, 
the surrogate may, in his discretion, issue to one or more persons letters 
of temporary administration, in either of the following cases: 1. When for 
any cause, delay necessarily occurs in the granting of letters testamen- 
tary or letters of administration, or in probating a will. * * *” 


It is contended by the learned counsel for the respondent that said 
section 2596 has no application, for the reason that there was no delay 
in granting letters testamentary. They argue that the letters were 
granted by the decree of July 12, 1916, although the issuance thereof was 
stayed by the appeals therefrom. That would be a narrow and unreason- 
able construction of the provisions of the Code. Here delay necessarily 
occurred in granting the letters, which, as used in said section 2596, means 
the issuing of the letters. The administration of the estate is not aided 
by the mere fact that a decree has been made authorizing the issuance 
of letters, if the issuance of the letters is stayed. 

It is argued in behalf of the appellants that the issuance of letters to 
the executor whose qualifications are involved on the appeals from the 
decree of July 12, 1916, constituted an improper exercise of the authority 
or discretion vested in the surrogate. Since the sole question involved 
on the appeals which stayed the issuance of the letters is whether the 
executor was qualified, it being claimed by the appellants that he was in- 
competent to serve, we are of opinion that the surrogate erred in issuing 
letters to him, and should have appointed a temporary administrator 
pursuant to the provisions of said section 2596 of the Code of Civil Pro- 
cedure. Under letters issued pursuant to the provisions of said section 
2557 of the Code of Civil Procedure, the executor, who it is claimed is 
incompetent, and therefore ineligible, would have all the powers 
possessed by an executor ordinarily, excepting the power to sell real prop- 
erty, or to pay legacies, or to distribute the unbequeathed property of 
the decedent, until after the final determination of the appeals. Code 
Civ. Proc. § 2560. The authority of a temporary administrator, how- 
ever, is quite limited, and is confined to taking possession of the personal 
property to secure and preserve it, and to collecting choses in action, 
and to selling the personal property for the benefit of the estate only upon 
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notice to all parties who have appeared and by order of the surrogate, 
and to paying the funeral expenses and expenses of administration and 
legacies by like order. Code Civ. Proc. § 2597 

The United States Trust Company is the sole trustee of certain trusts 
in the will, and after administration by the executor the residuary estate 
is payable to the trust company. The learned surrogate in his opinion 
states that, “if any temporary administration were necessary, the United 
States Trust Company would be an eminently proper appointment.” 
There is, therefore, no necessity for a further hearing, and since we are of 
opinion that a temporary administrator should have been appointed, the 
motion for issuance of letters to the executor should be denied; but the 
motion for the appointment of a temporary administrator need not be 
granted now, for, since there is no executor willing and qualified to act, 
the appointment should be of an administrator with the will annexed. 
See Code Civ. Proc. § 2603. 

The order appealed from should therefore be reversed, with $10 costs 
and disbursements to the appellants, payable out of the estate, and the 
proceedings remitted to the Surrogate’s Court for further action in ac- 
cordance with this opinion. Orders filed. All concur. 


INDORSER OR GUARANTOR DISCHARGED BY 
EXTENSION OF TIME. 


Farmers’ & Drovers’ Bank v. Bashor, Supreme Court of Kansas, October 7, 1916, 100 Pac. Rep. 208. 


An indorser or guarantor is discharged by an agreement, binding upon the holder, 
to extend the time of payment of the note, unless such indorser or guarantor assents 
or unless recourse against him is expressly reserved. 


Appeal from District Court, Morris County. 

Action by the Farmers’ & Drovers’ Bank against J.C. Bashor. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded 
for new trial. 

Edwin Anderson, of Council Grove, and Samuel & Hartley, of Emporia, 
for appellant. Nicholson & Pirtle, of Council Grove, for appellee. 

Burcu, J. The action was one to recover on a promissory note given 
to the defendant and by him indorsed and delivered to the plaintiff under 
an indorsement guaranteeing payment. The plaintiff recovered, and the 
defendant appeals. 

The note was given to the defendant by R. E. Rader and was payable 
on September 1, 1913. Before maturity the defendant transferred the 
note to the plaintiff under the following guaranty indorsed on the back: 


“For value received I hereby guarantee the payment of the within note 
at maturity or at any time thereafter, with interest at the rate of 8 per 
cent per annum until paid, waiving demand, notice of nonpayment and 
protest.” 


On August 26th the bank extended the time of payment, without con- 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §217, 240. 
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sideration, to October Ist. On September 2d the defendant paid $25 on 
the note, which sum he had obtained from Rader for the purpose. There 
was evidence that at that time the defendant was informed of the exten- 
sion to October Ist. On October 1st the time of payment was extended 
to December Ist, Rader paying interest in advance for the extension. 
The president of the bank testified to the negotiations for the purchase 
of the note, consummated by execution of the guaranty and delivery of the 
note. He further testified that he had a number of conversations with 
the defendant in which he told the defendant about the extensions. The 
court instructed the jury that if the defendant had knowledge of the 
extension he was liable. The instruction was erroneous. No right to 
extend the time of payment was reserved to the bank in the guaranty, 
and in order to be bound by the second extension it was necessary that 
the defendant assent toit. Negotiable Instruments Act, §127 (Gen. Stat. 
1909, § 5373). Knowledge alone does not constitute assent, and it is 
not necessary that a surety or guarantor having knowledge of an exten- 
sion should expressly object to it to entitle him to his discharge. 1 
Brandt, Suretyship and Guaranty (3d Ed.) § 379. 

The court gave the jury an instruction relating to ratification of the 
extension by the defendant by treating the guaranty as a subsisting ob- 
ligation. This instruction was also erroneous. It was broad enough to 
permit the jury to find against the defendant because of the payment 
made on the note after the first extension. That extension did not dis- 
charge the defendant, and if it had been binding on the bank and had 
been assented to by the defendant, those facts would not have authorized 
the bank to grant a second extension. 1 Brandt, Suretyship and Guar- 
anty (3d Ed.) § 379. Furthermore, the defendant was a party second- 
arily liable. Bank v. Bellamy, 19 N. D. 509, 125, N. W. 888, 31 L. 
R. A. (N.S.) 149. He was discharged by an agreement binding on the 
bank, to extend the time of payment unless the agreement were made 
with the defendant’s assent or unless recourse against him were expressly 
reserved. Negotiable Instruments Act, § 127 (Gen. St. 1909, § 5373). 
Assent to an agreement extending time of payment means concurrence in 
the agreement when made. An extension without such assent ipso facto 
discharges the party secondarily liable and he can again become liable 
only by virtue of a new contract or by virtue of conduct creating estoppel. 

The judgment of the district court is reversed, and the cause is re- 
manded for a new trial. All the Justices concurring. 


PROVING INDORSEMENT. 


Donahue v. Bank of America, New York Supreme Court, Appellate Term, November 2, 1916. 161 
N. Y. Supp. 232. 


In an action against a bank on a certified check, where the defendant denies the 
genuineness of the payee’s indorsement, the plaintiff must prove the payee’s hand- 
writing. 


Appeal from Municipal Court, Borough of Manhattan, Fifth District. 
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Action by Philip F. Donahue against the Bank of America. Froma 
judgment of the Municipal Court for plaintiff, defendant appeals. Re- 
versed, and new trial ordered. 

Argued October term, 1916, before Guy, Biyur, and SHEARN, JJ. 

Wood, Cooke & Seitz, of New York City (Howard O. Wood and Wil- 
liam G. Cooke, both of New York City, of counsel), for appellant. 

Philip J. Dunn, of New York City, for respondent. 

SHEARN, J. The complaint in this action, brought to recover upon a 
check certified by the appellant, alleged that the payee duly indorsed the 
check to the plaintiff: This allegation was essential to stating a cause 
of action. The answer denied that the check was indorsed by the payee 
and alleged that the indorsement was a forgery. No proof whatever 
was given that the payee indorsed the check. The respondent claims 
that the mere production of the check bearing on its back the name of 
the payee is proof that the payee indorsed it, citing Hays v. Hathorn, 
74.N. Y. 488. Inthe Hays case the action was upon a promissory note 
made by the firm of Hathorn & Southgate, payab‘e to the order of the 
defendant Hathorn and by him indorsed and transferred to the plaintiff. 
In their answer the defendants did not deny the indorsement, but denied 
that the note was ever transferred to the plaintiff. It was, of course, 
held that possession of the note, being negotiable after the conceded in- 
dorsement, was sufficient evidence of the transfer to the plaintiff. 

It is not apparent how such a case can be deemed an authority for 
the proposition that the production of the check is proof of the disputed 
payee’s indorsement. Of the necessity of proving an indorsement that 
passes title to a bill of exchange there can be no doubt. As was said in 
Graves v. American Exchange Bank, 17 N. Y. 205: 

“In order to derive a legal title to a bill of exchange, it is necessary to 
prove the handwriting of the payee.”’ 

See, also, First National Bank v. American Exchange National Bank, 
170 N. Y. 91, 62 N. E. 1089. 

In this state of the record, it is unnecessary to discuss the interesting 
questions that will arise, once the indorsement by the payee has been 
proved. 

Judgment reversed, and new trial ordered, with $30 costs to appellant 
to abide the event. All concur. 


MARRIED WOMAN NOT LIABLE ON NOTE. 


Oswald v. Jones, Supreme Court of Pennsylvania, May 15, 1916. 98 Atl. Rep. 784. 


Where a person refuses to loan money to a man, who offers his wife as surety 
on his note, but loans on the wife’s note, knowing that the money is for the husband, 
he cannot enforce the note. 


Appeal from Court of Common Pleas, Huntingdon County. 
Action of assumpsit by V. A. Oswald against Margaret A. Jones and 


NOTE.—For similar decisions see Banking Law Journal Digest, § 274. 
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another on a promissory note. From a judgment for defendants non ob- 
stante verdicto, plaintiff appeals. Affirmed. 

The facts appear in the following opinion of Woods, P. J., sur defen- 
dant’s motion for a new trial and for judgment n. o. v.: 


The foregoing case was tried before a jury, who found for the plain- 
tiff. A motion for judgment n. o .v. was filed, and subsequently motion 
and reasons for new trial. 

The defendant is a married woman and as such she alleged that the 
note was given to secure money for her husband and that she was simply 
surety for him. A petition was presented alleging this fact, and an issue 
was awarded to determine the question. The defendant alleges that the 
testimony established the fact as alleged by defendant. The plaintiff 
denies the allegations of the petition and testifies that the money was 
given on the defendant’s credit. 

The testimony shows that the husband of the defendant transacted the 
business. He first sought the loan and offered his wife as surety. This 
was refused, and the plaintiff testified that the husband must be elimi- 
nated, and then the husband secured the loan for his wife. 

The evidence fails to show that the plaintiff and defendant ever met 
or had anything to do with each other, all the transactions were carried 
on between the defendant’s husband and the plaintiff. The defendant 
got nothing. Her husband obtained the business at Watsontown and 
sold the beer of the plaintiff after having obtained a license. 

The evidence, uncontradicted, is that the husband wanted the money 
and would give a note with his wife, the defendant, and H. D. Taylor, 
as surety, but he said no, you may have the money if your wife and 
H. D. Taylor will give the note and you stay off of it, but go and buy 
the hotel you want with this money. Plaintiff knew what the husband 
wanted to do with this money and he knew later that the husband did 
just what he told him he wanted to do with it. The defendant received 
no benefit. The plaintiff gave the money knowing what it was to be used 
for and what it was used for. 

To our mind, the whole transaction was an apparent device to evade 
an act of Assembly, and all the testimony leads us to that conclusion. 
The testimony reveals the fact that the plaintiff and defendant were at 
no time face to face with each other in the whole transaction. The hus- 
band profited by the transaction while the wife received no benefit what- 
ever. To our mind this case is ruled by the case of Patrick & Co. v. 
Smith, 165 Pa. 526, 30 Atl. 1044, supra. 


Argued before Brown, C. J., and MEstREzaT, PoTTER, FRAZER, and 
WALLING, JJ. 

J. Banks Kurtz, of Altoona, and Samuel I. Spyker, of Huntingdon, for 
appellant. William Wallace Chisolm and H. H. Waite, both of Hunting- 
don, for appellees. 

Per Curiam. The uncontradicted testimony in this case was that the 
husband of the appellee wished to borrow money from the appellant for 
the purpose of enabling him to engage in the hotel business. When he 
offered to give his wife as one of the sureties on his note, the appellant, 
knowing that she could not legally incur such liability, demurred, and 
his claim is that he then lent the money directly to her. The testimony 
conclusively shows that: 
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“The whole transaction was a transparent device adopted by the plain- 
tiff and the husband to evade an express statutory enactment; to create 
by form, a liability, where by law none in fact existed. As she received 
no benefit, as the plaintiff was in no way deceived, she was under neither 
moral nor legal obligation to pay, and there should have been no verdict 
against her.”” Patrick & Co. v. Smith, 165 Pa. 526, 30 Atl. 1044. 


Judgment affirmed. 


NOTE ASSIGNED AS COLLATERAL. 


First National Bank of Iowa City v. John McGrath & Sons Co., Supreme Court of Mississippi, Oc- 
tober 23, 1916. 72 So. Rep. 701. 


Where a note is assigned as collateral security the assignee becomes a holder in 
due course and may enforce it free from defenses existing between maker and payee. 


Appeal from Circuit Court, Madison County; Luther L. Tyler, Special 
Judge. 

Suit by the First National Bank of Iowa City against John McGrath 
& Sons Company. Decree for defendant, and plaintiff appeals. Re- 
versed and remanded. 

Jas. R. McDowell, of Jackson, for appellant. E. B. Harrell, of Canton, 
for appellee. 

SyKEs, J. This suit was brought in the circuit court of Madison 
county by the appellant, First National Bank of Iowa City, against John 
McGrath & Sons Co., Inc., for a balance of $250 and interest due by ap- 
pellees upon the following vote, viz: 

“No. 8827. Chicago, Illinois, July 16th, 1909. For value received, 
the undersigned promises to pay at Chicago, Illinois, to the order of the 
Puritan Mfg. Co. $500.00 as follows: $250.00 January Ist after date, 
$250.00 August 15th, 1910. A discount of 6 per cent will be given if the 
full amount of this instrument is paid at maturity of first installment. 
Nonpayment of any installment for more than thirty days after maturity 
renders remaining installments due at holder’s option. John McGrath 
& Sons Company, James J. Mc Grath, Secretary & Treasurer.” 

Indorsed on back: “Pay First National Bank of Iowa City, Iowa, or 


order. Puritan Manufacturing Company, by M. H. Taylor, 1/22/10 pd. 
$250.00.” 


The above note was given by the appellee to the Puritan Manufac- 
turing Company, which is domiciled also at Iowa City, Iowa, for the 
purchase of a certain bill of goods consisting of jewelry. The first in- 
stallment of $250 as paid, and this suit is for the second installment. 

On September 9, 1909, the Puritan Manufacturing Company as- 
signed this note to the appellant as part of some collateral security for a 
loan then made to the Puritan Manufacturing Company of $1,000 by the 
said appellant bank. This note of the Puritan Manufacturing Company 
to the bank for $1,000 has been renewed several times, but no part of it 
has ever been paid. After several requests for payment were made upon 
the appellee by the appellant, this suit was instituted. The defendant 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 225. 
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in the court below, appellee here, pleaded the general issue and gave 
notice under it that it would prove that the appellant bank was not the 
owner of the note herein sued on, and also that the entire transaction of 
the sale of the goods for which the note was given constituted fraud, 
deceit, and misrepresentation on the part of the agents of the Puritan 
Manufacturing Company. The defendant also pleaded specially a failure 
of consideration, in that the goods were worthless and did not come up 
to contract. Issue, in short, was joined on the special plea. At the 
trial the appellant introduced in evidence the note and showed by depo- 
sitions that the bank was the bona fide holder of same as collateral secu- 
rity for its unpaid debt of $1,000 due it by the Puritan Manufacturing 
Company. The appellee, defendant in the court below, over the objec- 
tion of the appellant, plaintiff in the court below, was allowed to prove 
that the goods were not the kind ordered by him and were billed to him 
at a different price from that stated in the contract of purchase. At the 
conclusion of the testimony, the plaintiff asked a peremptory instruction, 
which was denied by the court below. In this we think the lower court 
erred. The note was made payable in the city of Chicago, Ill. and for 
that reason the anti-commercial statute of Mississippi cannot be invoked, 
but the law of Illinois, the place of payment, governs. Emanuel v. 
White, 34 Miss. 56, 69 Am. Dec. 385; Johnson County Savings Bank v. 
Yarbrough, 106 Miss. 79, 63 South. 275; Harrison v. Pike, 48 Miss. 46. 

The state of Illinois some years ago adopted the uniform negotiable 
instruments law which was adopted in Mississippi this year. This case 
is practically on all fours with that of Johnson County Savings Bank v. 
Yarbrough, above cited. It is the general law of the land where the 
negotiable insturments law is in effect that, where a note is assigned as 
collateral security for an indebtedness then made, the assignee becomes 
a holder for value of same, and the negotiable paper is thereby freed of 
any defenses existing as between the maker and the payee. 7 Cyc. 930. 
The fact that the original note of the Puritan Manufacturing Company 
to the Bank of Iowa City has been renewed several times does not in any 
way alter the position of the bank with reference to being a bona fide 
holder or purchaser for value of the note here sued on. 7 Cyc. 877 and 
879; Mix v. Bank, 91 Ill. 20, 33 Am. Rep. 44; Cansler v. Sallis et al., 54 
Miss. 446. 

It therefore follows that the defenses interposed in this case are not 
maintainable against the &ppellant. 


BAD CHECK LAW UNCONSTITUTIONAL. 


Harrison v. State, Supreme Court of Tennessee, October 21, 1916. 











188 S. W. Rep. 941. 







The Tennessee statute of 1909, making it unlawful to draw a check on a cor- 
poration or person, with whom the drawer has had no account for 60 days and also 
making it unlawful to draw a check knowing that it will not be honored, is uncon- 
stitutional for the reason that only one of these subjects is indicated in the title. 


Error to Circuit Court, |.oudon County; S. C. Brown, Judge. 
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Frank R. Harrison was convicted under the statute, making it unlaw- 
ful for any person to draw a check on a bank where the drawer had not an 
account within 60 days from the date of the check, and he brings error. 
Reversed, and case dismissed. 

Frank R. Harrison, of Lenior City, for plaintiff in error. Wm. H. 
Swiggart, Jr., Asst. Atty. Gen., for the State. 

GREEN, J. The plaintiff in error was indicted and convicted, under 
chapter 202, of the Acts of 1909, making it unlawful for any person to 
draw a check upon a bank, where the drawer had not had an account 
within 60 days from the date of the check. 

The so-called ‘‘Bad Check Law” of 1915 is not involved in this case. 
That law was enacted May 15, 1915, and the offense here charged was 
committed a month prior thereto. 

It is conceded by the Attorney General that the plaintiff in error was 
not guilty of any fraud or bad faith, in the transaction for which he has 
been indicted and convicted, under the act of 1909. That act is as follows: 
An act to be entitled “An act to make it unlawful for any person, firm, 

or corporation to draw a check upon any other person, firm, corpor- 
ation where the drawer of such check has not had an account or 
credit with the person, firm, or corporation upon whom such check 
is drawn within a period of sixty days from the date of the drawing 
of such check.” 

Section 1. Be it enacted by the General Assembly of the state of 
Tennessee, that it is hereby declared to be unlawful for any person, firm 
or corporation, to draw any check upon any other person, firm, or corpor- 
ation where the drawer of such check has not had an account or credit 
with the person, firm, or corporation upon whom such check is drawn 
within a period of sixty days from the date of the drawing of such check; 
and for any person drawing any check upon any person, firm, or corp- 
oration knowing that there are not funds to meet the same and that the 
same will not be honored. 

Sec. 2. Be it further enacted, that any person, firm, or corporation 
drawing a.check upon any other person, firm, or corporation in violation 
of section 1 of this act, and the check is not paid by the bank or person 
on whom it is drawn, shall be guilty of a misdemeanor, and, upon convic- 
tion thereof, shall be fined not less than one hundred dollars ($100) nor 
more than two hundred and fifty dollars ($250) and imprisoned for a 
period of not less than sixty days nor more than ninety days. 

Sec. 3. Be it further enacted, that this act take effect from and after 
its passage, the public welfare requiring it. 

Passed April 20, 1909. 

There is much controversy as to whether this statute applies to such 
a case as we have before us. We do not find it necessary to determine 
this question, inasmuch as the act is plainly unconstitutional. 

In the brief of the Attorney General, it is said that two offenses are 
created by chapter 202, of the Acts of 1909: First, it is made a misde- 
meanor to issue a check on a person, firm, or corporation with whom the 
drawer has not had an account or credit for a period of 60 days prior 
to the date of the drawing of said check; second, it is made a misdemeanor 
for any person to draw such a check knowing that there are no funds to 
meet the same, and that the same will not be honored. 
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Obviously, this is a correct analysis of the body of the statute. 

Looking to the caption, we find that it includes only the one offense, 
to wit, the drawing of the check upon a bank where the drawer has had 
no credit within 60 days. The prohibition against the drawing of a check 
knowing that there are no funds to meet the same, and that the check 
will not be honored, is entirely without the scope of this caption. 

The act of 1909 contains two subjects, only one of which is indicated 
by the title, in violation of section 17, art. 2 of the Constitution of 
Tennessee. 

This constitutional requirement has been again elaborately considered 
at the present term and our cases all reviewed in State v. Cumberland 
Club, 188 S. W. 583. Further discussion here would be superfluous. 

The judgment of the trial court must accordingly be reversed and the 
case dismissed. 


—_—_——— ees —_—__ 


CERTIFICATES OF DEPOSIT IN NAMES OF 
HUSBAND AND WIFE. 


In re Sloans’ Estate, Supreme Court of Pennsylvania, Juiy 1, 1916. 98 Atl. Rep. 966. 


Where certificates of deposit are payable to husband or wife, or to husband and 
wife, they belong to the survivor, upon the death of one of them. 


Appeal from Orphans’ Court, Fayette County. 

Petition for review of account of executors of William Sloan. From 
a decree striking out an item of $4,999.33 from the executors’ account. 
Thomas Sloan and another appeal. Affirmed. 

Argued before Brown, C. J., and Potrer, MoscuzisKEr, Frazer, and 
WALLING, JJ. 

E. C. Higbee, of Sterling and Higbee & Mathews and C. W. Rush, all 
of Uniontown, for appellants. Henry A. Jones, of Pittsburgh, and E. D. 
Brown, of Uniontown, for appellee. 

Wa..inc, J. William Sloan, late of Fayette county, died testate in 
June, 1912. During the preceding year he had made eleven separate 
deposits of money in the Citizens’ National Bank of Connellsville, Pa., 
taking in each case a certificate of deposit, some of which were made 
“payable to the order of himself or wife’? and the balance “payable to 
the order of William Sloan or wife,’’ which certificates, amounting in all 
to $5,319.33, were so held at his death. His widow and John Risdon 
were appointed and qualified as executors. She was 67 years old and in 
poor health, in fact she was qualified as such executor at her residence, 
and Mr. Risdon took active charge of the settlement of the estate. An 
inventory was made, in which she appears to have taken no part, and 
wherein ten of said certificates, amounting to $4,999.33 were inventories 
as “Cash in bank (Cit. Nat. Connellsville) $4,999.33.” 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 175. 
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She removed to Allegheny county in the fall of 1912, and the first ac- 
count of the executors, the one here in question, was filed January 16,1914. 
To it appear the signatures of both executors; however, it is sworn to 
only by Risdon. What if any, part she took in preparing the account 
does not appear. In it the executors are charged with the amount of the 
inventory, to wit: $56,071.33, which includes said item of “Cash in Bank 
$4,999.33.”" The eleventh certificate of deposit above mentioned, for 
$320, was collected by Mrs. Sloan as her own and not included in the 
inventory. She retained possession of the other ten certificates, had 
them reissued in one certificate to herself individually, and disposed of 
the same as a bequest in her last will. And aside from the account, and 
what inference might be drawn from the inventory, there is nothing to 
indicate that she ever regarded any of those certificates as belonging to 
her husband’s estate. 

Mrs. Sloan did not appear at the audit of said account, and in due 
course it was confirmed. She died testate February 20, 1915. Both 
Mr. and Mrs. Sloan died without issue., She never elected to take against 
his will, although it gave her less than she would have received under the 
intestate laws. However, it gave her the life use of his estate. 

Shortly after her death the executor of her estate filed his petition in 
the orphans’ court in this case for a review of said account, averring, inter 
alia, that said certificates were held by Mr. and Mrs. Sloan by entireties, 
and that the title thereto vested in her by right of survivorship, and that 
inadvertently and under a misapprehension they had been included as a 
part of his estate. The court so found and granted the relief prayed 
for by striking the said item of $4,999.33 from said account. Actual dis- 
tribution had not been made. 

The rule that the title to property held jointly by husband and wife 
vests in the survivor applies to personal as well as to real property. 
Bramberry’s Estate, 156, Pa. 628, 27 Atl. 405, 22 L. R. A. 594, 36 Am. 
St. Rep. 64; Parry’s Estate, 188 Pa. 33, 41 Atl. 448,49 L. R. A. 444, 68 
Am. St. Rep. 847; Klenke’s Estate (No. 1), 210 Pa. 572, 60 Atl. 166. 

It is a joint deposit with right of survivorship where the certificates 
are payable to husband or wife, as well as where payable to husband and 
wife. In either case it is held by entireties. Klenke’s Estate (No. 1), 
supra. 

The legal ownership of the eleven certificates vested in Mrs. Sloan on 
the death of her husband, and from all the circumstances we are of the 
opinion that it was so regarded by her. If so the embracing of said item 
of $4,999.33 in the inventory and account as property of the husband’s 
estate was at least on her part an entire mistake. It probably resulted 
from her ill health and the fact that her coexecutor had active charge of 
the settlement of the estate. 

The presumption that she deemed it property of the estate because em- 
braced in the account is rebutted by the facts, that she collected one of 
the certificates for her personal use, that she retained possession of the 
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other certificates and had them reissued to her personally in one certifi- 
cate, which she disposed of in her will, and that so far as appears she had 
no motive for divesting herself of the certificates. Considering her age 
and health and all the circumstances, inferences should not be too rigidly 
drawn against her because of what appears in said inventory and account, 
especially as Risdon was the active executor. The conclusion is justifi- 
able that a mistake was made, which did her estate grave injustice; and 
which the court below, after hearing, properly corrected. This wrongs 
no one and is within the equitable power of the orphans court. Such 
court in its discretion may correct its own records in the interest of justice, 
even to protect parties from the effect of their own mistakes or blunders. 
This power is inherent in the court independently of the act of October 
13, 1840 (1841), P. L. 1. Nimick’s Estate, 179 Pa. 591, 36 Atl. 350; 
Young’s Appeal, 99 Pa. 74; Milne’s Appeal, 99 Pa. 483; Gillen’s Appeal, 
8 Wkly. Notes Cas. 499; Ehrhart’s Estate, 31 Pa. Super. Ct. 120, 124; 
Kinter’s Appeal, 62 Pa. 318; George’s Appeal, 12 Pa. 260. 

In Mitcheson’s Estate, 11 Wkly. Notes Cas. 240, Judge Penrose says: 


“If the facts as set forth by the petition are true, we have no doubt as 
to our power to grant the review, irrespective of the act of October 13, 
1840; and where no rights have changed in consequence of the decree this 
power of correction will be liberally exercised, notwithstanding the fact 
that error does not appear on the face of the record, or that new matter 
is not averred or shown.” 


The act limits the time in which a petition for review of account must 
be presented, and makes such review a matter of right in certain cases, 
but does not divest the court of the discretionary power of correcting its 
records in a proper case, so as to prevent manifest injustice. 

The court below found that this case came within said act, as being an 
error of law apparent on the face of the record. We do not deem it neces- 
sary to pass upon that question, as we believe the court had jurisdiction 
aside from the act. 

The assignments of error are overruled, and the decree is affirmed. 


NEGLIGENCE IN COLLECTING DRAFT. 


American National Bank v. Savannah Trust Co., (Wachovia Loan & Trust Co., Garnishee). Supreme 
Court of North Caroliaa, November 1, 1916. 90 S. E. Rep. 302. 


Where a bank, receiving and forwarding a draft for collection, makes no inquiry 
for a month, when it finds out that the draft has been lost, it is guilty of negligence. 
It is also negligent to forward a draft direct to the drawee bank, even though the 
drawee is the only bank at the place of payment. 


Appeal from Superior Court, New Hanover County; Peebles, Judge. 

Action by the American National Bank against the Savannah Trust 
Company, as defendant, and the Wachovia Loan & Trust Company, as 
garnishee. There was a judgment for defendant, and plaintiff appeals. 
Reversed, and new trial ordered. 


~NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 118, 120. 
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Herbert McClammy, of Wilmington, for appellant. John D. Bellamy 
& Son, of Wilmington, for appellee. 

Brown, J. The plaintiff sued the defendant, the Savannah Trust 
Company, to recover the amount of a deposit in the said Trust Company 
a corporation of Savannah, Ga., and attached the sum of $1,400 in the 
possession of the Wachovia Loan & Trust Company of Winston-Salem. 
The defendant admitted the deposit, and claimed that it had applied a 
part of it to the payment of a draft for $705, dated Swansea, S. C., No- 
vember 18, 1912, drawn by R. L. Lybrand & Co., on the Bank of Swansea 
in favor of Reliance Fertilizer Company. The defendant forwarded the 
draft to plaintiff bank, where it was received and credited to defendant 
November 23, 1912. The plaintiff claims it forwarded the draft to the 
drawee, the Bank of Swansea, on same day for payment. The drawee 
made no acknowledgment, and plaintiff charged it up to the defendant, 
which in effect struck out or balanced the credit of the item. The de- 
fendant charged the $705 up to plaintiff as a debit against latter’s de- 
posit, and avers in its counterclaim that plaintiff is liable to it for the $705 
in failing to exercise due diligence in collecting the draft, for which sum 
defendant prays judgment against plaintiff. 

In any view of the evidence as now presented, we think plaintiff was 
negligent. It received the draft November 23, 1912, and forwarded it 
by mail to the drawee, the Bank of Swansea, the same day for payment. 
Plaintiff never heard from the Swansea Bank until December 24, 1912, 
when in response to telegraphic inquiry the latter replied, in substance, 
that plaintiff’s letter and draft was never received. There is no evidence 
before us that plaintiff made inquiry of the Swansea bank, after mailing 
the draft, until December 24, 1912. There is no evidence that plain- 
tiff notified the defendant of the loss of the draft in the mails, and that 
it had not been paid until over a month after plaintiff had received it 
and credited defendant with it. We think, in any view of the evidence 
plaintiff was guilty of negligence in not notifying the defendant of the 
loss of the draft as soon as it had reason to believe it was lost. The 
evidence is that a letter mailed at Wilmington, N. C., in the morning 
should reach Swansea, S. C., the following day. Not hearing from the 
Swansea bank, plaintiff should have made inquiry of it at once, and in 
due time have notified the defendant, in order that the latter or its cus- 
tomer, the payee, might take immediate steps to protect themselves. 
Not to do so for one month after receiving the draft was negligence. 

Plaintiff was also negligent in sending the draft direct to the drawee, 
the Bank of Swansea. “It is negligence in a bank having a draft or 
check for collection to send it directly to the drawee, and this is true 
though the drawee is the only bank at the place of payment.’’ Bank v. 
Floyd, 142 N. C. 187, 55S. E. 95,3 R. C. L. 255, note 13; Bank v. Bank, 
221 Ill. 319, 77 N. E. 563, 5 Ann. Cas. 653. While the form of this 
action in arraying the parties is different, this is practically an action by 
the defendant to recover damages of the plaintiff for negligence in re- 
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spect to the draft. That is the gravament of defendant’s counterclaim. 
If the evidence is taken to be true, the plaintiff has been negligent, but 
something more is necessary to justify a recovery by the defendant. 

The burden of proof is upon it to show that it has sustained damage 
by reason of plaintiff’s negligence. While there is evidence from which a 
jury might infer that the draft would have been paid if presented in apt 
time, the judge drew the inference himself, and did not submit the issue 
to the jury. There is no evidence that defendant purchased the draft 
or paid anything for it. We would infer from the correspondence in 
evidence and especially the letter of February 6, 1913, that the fertilizer 
company was a customer of the defendant, and deposited the draft for 
collection. There is no evidence that the defendant has paid to its cus- 
tomer the amount of the draft, or admits its liability for same. 

For these reasons we think there must be a venire de novo, and that 
the issues should be submitted to a jury with proper instructions. 

The costs of this court will be taxed against the defendant, the Savan- 
nah Trust Company, the appellee. 

New trial. 


DISCOUNTING DRAFT OBTAINED BY FRAUD. 


Johnson County Savings Bank v. Kornhauser, New York Supreme Court, Appellate Division, Oc- 
tober 6,1916. 160 N.Y. Supp. 913. 


Where an acceptance was obtained by fraud from an illiterate foreigner, in 
payment for a consignment of jewelry, it was held that a bank which discounted 
the draft with notice could not recover thereon. 


Appeal from Westchester County Court. 

Action by the Johnson County Savings Bank, against Lewis Korn- 
hauser. From judgment for defendant and order denying motion for 
new trial, plaintiff appeals. Affirmed. 

On February 7, 1914, this action was begun against defendant on an 
acceptance of a draft which had been drawn by the United Jewelers Man- 
facturing Company of Iowa City, Iowa, and accepted by him on Feb- 
ruary 23, 1907, payable in twelve months. Defendant kept a small shop 
in the village of Peekskill, and could read but little English. On Feb- 
ruary 6th, 1907 a salesman from this jewelry concern visited defendant’s 
store and invited him to engage in the sale of this jewelry on the basis of 
a 20% commission, besides receiving the benefit of certain local adver- 
tising at the expense of this jewelry company. Finally he produced a 
long, closely printed contract (which defendant could not read), being in 
form an order for jewelry to be shipped to him at Peekskill to the amount 
of $756, to be paid one-fourth each three months. The instrument con- 
tained a guaranty that the gross profits should be not less than 50 per 
cent of the amount of this order, each year, for a period of two years 
from the date of invoice. The soliciting agent assured defendant that if 
he did not succeed in selling, defendant would not lose, as at the end of 
the year the jewelry company would pay him storage upon the goods 
unsold. Defendant signed this paper after hearing it read. 

NOTE.—For similar decisions see Banking Law Journal Digest and Supple- 
ment, § 221. 
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On February 23d, a tall, well-dressed stranger came to defendant’s 
store, seemingly in a great hurry. He announced that defendant’s ship- 
ment was at the local express office, but before its delivery defendant 
must first sign the four yellow papers which he produced, being four 
drafts, each for $189, payable in 3, 6,9, and 12 months. The last is the 
one herein suit. It does not clearly appear whether the word “accepted”’ 
had then been written, but defendant’s signature on the back is admitted 
to be genuine. The stranger repeated that the goods were sent on com- 
mission, that these papers were merely to be held as collateral security, 
and that at the end of every quarter defendant was to remit the proceeds 
of whatever he had then sold, less 20 per cent commissions, whereupon 
the draft then falling due should be returned to him. On that same day, 
defendant received a box about 18.inches square from the express com- 
pany. When, the following day, the glittering articles were exposed in 
the show cases, they soon lost their luster. After trying to wipe off one 
that appeared tarnished, defendant discovered their true character, and 
at once put them back, and on that day returned by express the entire 
lot to the United Jewelers Manufacturing Company. About the middle 
of May, defendant received from the Johnson County Savings Bank, also 
an institution of Iowa City, a letter in which that bank claimed to be the 
holder of the draft then maturing, with demand for remittance payable 
at Iowa City. Through his attorney, defendant wrote back repudiating 
any liability. Later came notice or protest, and like demands and pro- 
tests on the three succeeding drafts followed, including the one for 12 
months here in suit. 

It appeared that suits had been instituted on the three drafts which 
came due in 1907, but that after having been at issue, the complaints were 
finally dismissed. 

Plaintiff’s proofs from Iowa City were taken by commission under sec- 
tion 888 of the Code of Civil Procedure. It was deposed that the draft 
in suit had been transferred on March 19, 1907, to plaintiff for its face 
value, less a discount of 7 percent. The assistant manager to the jewelry 
company deposed in denial of having communicated any information to 
the bank as to the consideration for this draft. The president of the 
plaintiff bank denied knowledge from any source as to the original trans- 
action with defendant or as to the consideration for this acceptance. 

The issues, including plaintiff’s disclaimer of knowledge or information 
and as to plaintiff’s bona fides, were submitted to the jury, who gave a 
verdict for defendant, which the learned county judge declined to set 
aside. This appeal is from the judgment and the order denying new trial. 

Argued before JENKs, P. J., and THomas, Carr, STAPLETON, and Put- 
NAM, JJ. 

Omar Powell, of New York City, for appellant. 

James Dempsey, of Peekskill, for respondent. 

Per Curiam. From all the circumstances attending defendant’s sign- 
ing this jewelry order, showing a tissue of misrepresentations practised 
on an illiterate foreigner, the jury could well find that defendant, with- 
out his fault or neglect, was induced to sign these acceptances by active 
fraud and deceit. Page v. Krekey, 137 N. Y. 307, 33 N. E. 311, 21 L. 
R. A. 409, 33 Am. St. Rep. 731. On proof of such initial fraud, plaintiff 
had to satisfy the jury that the bank took the draft as an innocent bona 
fide holder. Vosburgh v. Diefendorf, 119 N. Y. 357, 23 N. E. 801, 16 
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Am. St. Rep. 836; Smith v. Weston, 159, N. Y. 194, 198, 199, 54 N. E. 
38. This issue was not to be determined alone on the statements of the 
assistant manager of the jewelry company in unison with the testimony 
of the bank president, to the effect that the bank was ignorant of the 
original consideration. The jury might take such testimony with some 
reserve, and if it looked improbable that a bank in the same town with 
this jewelry company took such irregular paper in entire ignorance of its 
customer’s methods of trade, it was for the jury to say how far they cred- 
ited such disclaimer of knowledge involving a lack of ordinary banking 
precautions. C. N. Bank v. Diefendorf, 123 N. Y. 191, 25 N. E. 402, 10 
L. R. A. 676; Citizens’ National Bank v. Weston, 162 N. Y. 113, 118, 56 
N. E. 494. 

In view of the scheme of fraud perpetrated on respondent, and the 
presumptive knowledge growing out of the relations between the fraud- 
ulent drawer and the plaintiff, we cannot say that this verdict in favor 
of the defendant was unsupported. 

The judgment and order of the county court of Westchester county are 
therefore affirmed, with costs. All concur. 


NOTICE OF DISHONOR ‘SUFFICIENT THOUGH 
NOT RECEIVED. 


First National Bank of Hanover v. Delone, Supreme Court of Pennsylvania, July, 1, 1916. 98 Atl. 
Rep. 1043. 


A notice of dishonor, properly addressed and deposited in the mail is sufficient 
though not received. 


Appeal from Court of Common Pleas, York County. 

Action of assumpsit by the First National Bank of Hanover against C. 
J. Delone, on a promissory note. From a judgment for plaintiff for 
$9,199, defendant appeals. Affirmed. 

Argued before Brown, C. J., and MEscREzAT, PoTTER, MOSCHZISKER, 
amd Frazer, JJ. 

J. S. Black and V. K. Keesey, both of York, for appellant. Michael 
S. Niles, Henry C. Niles, Charles A. May, and George E. Neff, all of 
York, for appellee. 

MoscuzisKER, J. This was a suit by the holder of a promissory note 
against an indorser thereon; the verdict favored the plaintiff, judgment 
was entered accordingly, and the defendant has appealed. 

The first assignment of error complains because the trial court refused 
an offer to show the defendant did not receive notice of the dishonor or 
protest of the note in suit. The testimony in question was tendered “‘to 
affect the credibility of the local notary,’’ who had been called by the 
plaintiff. When upon the stand, the notary produced his certificate of 
protest in the usual form, which showed a demand on the proper date, 
with a refusal of payment, and contained the following statement: 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 327. 
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“Of which demand and refusal I duly notified the makers, Stine & 
Gitt H. N. Gitt (and) C. J. Delone i 


dorsers) ,”’ 

In addition, the witness testified that he had sent word to the defend- 
ant of the dishonor and protest of the note, by inclosing a written notice, 
a copy of which he produced, in an envelope correctly addressed and 
stamped, which he personally deposited in a United States mail box at 
Hanover, at 3:30 o’clock, on September 3, 1913, the day when the ob- 
ligation fell due, as indicated by a memorandum made by him at the 
time. 

“Section 105 of the Negotiable Instruments Law (Act May 16, 1901, 
P. L. 194) has changed the former rule on this subject by providing. that 
‘where notice of dishonor is duly addressed and deposited in the post 
office, the sender is deemed to have given due notice, notwithstanding 
any miscarriage in the mails’; under this section, due notice of dishonor 
is deemed to have been given when it is shown that the notice is properly 
addressed and deposited in the post office, whether it has been received 
or not.” Zollner v. Moffitt, 222 Pa. 644, 652, 72 Atl. 285. 

The case just cited also calls attention, at page 649 (72 Atl. 286), to 
section 2 of the act of December 14, 1854 (P. L. 1855, p. 724), which pro- 
vides that: 


“The official acts, protests and attestations of all notaries public, cer- 
tified according to law, under their respective hands and seals of office 
in respect to the dishonor of all bills and promissory notes, and of notice 
to the drawers, acceptors or indorsers thereof, may be received and read 
in evidence as proof of the facts therein stated: * * * Provided, 
that any party may be permitted to contradict, by other evidence, any 
such certificate.” 

We there rule that: 


“This act makes the certificate of a notary prima facie evidence of the 
allegations set forth in it, and, if there is nothing in contradiction, it is 
conclusive of what it contains.” 


See, also, Scott v. Brown, 240 Pa. 328, 331, 87 Atl. 431; First Nat. Bk. 
of Shickshinny v. Tustin, 246 Pa. 151, 155, 92 Atl. 119. 


WIDOW ENTITLED TO LETTERS OF ADMINISTRA- 
TION. 


State v. Thompson, St. Louis Court of Appeals, July 31, 1916. 187 S. W. Rep. 804 


Under the laws of Missouri, a widow is entitled to be appointed administratrix 
of her husband's estate, where he dies without making a will, even though it appears 
that she is grossly improvident and wasteful, that she has no proper appreciation 
of the value of money, that her reputation for morality is bad, that she is deficient 
in business integrity and incapable of managing a large estate, and that she is 
hostile to the heirs and distributees. 


[Epiror’s Note. This decision indicates the practical necessity for 
persons of large means to dispose of their property by will and to name 
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therein an executor who is competent and thoroughly qualified to man- 
age the affairs of his estate.| 

Mandamus by the State, on the relation of Anna Estelle Scanland, 
against J. E. Thompson, Judge of the Probate Court of Pike County. 
Preliminary writ made absolute, with direction. 

R. H. Norton, of Troy, E. L. Corwine, of Frankford, and David Ball, 
of Louisiana, Mo., for relator. Jones & Haden, of Frankford, Hostetter 
& Haley, of Bowling Green, Pearson & Pearson, of Louisiana, Mo., and 
W. C. Hughes, of Montgomery City, for respondent. 

Norton!, J. This is a proceeding in mandamus originating here. 
The writ is directed against the probate court of Pike county in aid of 
the application of a widow to be appointed administratrix of her de- 
ceased husband’s estate. Relator is the widow of Charles B. Scanland, 
who departed this life intestate in Pike county on May 31, 1916, leaving 
a personal estate, it is said, of between $60,000 and $75,000. On the 
application of the widow, Anna Estelle Scanland, to the probate court 
for letters of administration on her deceased husband’s estate, certain 
collateral heirs of Scanland objected, and the court set the matter down 
for a hearing. Judgment is invoked by motion on the return. 

It appears from the return of the respondent, the judge of the probate 
court, that the court heard evidence upon the objections and denied the 
application of relator in the view that the evidence revealed her to be 
grossly improvident, wasteful, and extravagant, and that she had no 
proper appreciation of the value of money; that she is a woman of 
immoral character, and her reputation for morality and chastity is bad; 
that she is deficient in integrity and business honor; and that because 
of these facts she is incapable of managing advantageously so large an 
estate; and, also, that she is hostile to the heirs and distributees, and 
it is said her appointment would subject the estate to unusual hazard. 
After reciting these facts in the judgment, the probate court denied 
relator’s right to be appointed administratrix and appointed instead 
the public administrator. 

It is clear that none of the matters so found and declared by the court 
in its judgment and set up in the return are sufficient to preclude re- 
lator’s right to be appointed administratrix of the estate of her deceased 
husband. The statute relating to the matter (section 14, R. S. 1909) is 
as follows: 


“Persons Disqualified from Administering.—No judge or clerk of any 
probate court, in his own county, or his deputy, and no male person 
under twenty-one years of age, or female person under eighteen years 
of age, or of unsound mind, shall be executor or administrator. No 
married woman shall be executrix or administratrix, nor shall the ex- 
ecutor of an executor, in consequence thereof be executor of the first 
testator.” 

This section inhibits the appointment of persons therein named, and 
it is conceded that relator is qualified to perform the office of adminis- 


tratrix on her husband’s estate in so far as this statute is concerned; 
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that is, she in no wise falls within any of its terms. She is the widow of 
the decedent and a woman of about 30 years of age. She is unmarried 
and of sound mind. She is neither the judge nor clerk of the probate 
court of the county, nor is she deputy clerk, and so far as this statute is 
concerned she is free to be appointed and to enjoy the valuable right 
incident to the office of administratrix of her husband’s estate. Section 
15, R. S. 1909, affords an arbitrary rule on the subject which it was within 
the power of the Legislature to prescribe. Therefore, unless some statu- 
tory grounds to the contrary appear, it is the duty of the court to confer 
the appointment upon the person whom the Legislature has nominated 
to have it as of right. The statute is as follows: 


Persons Entitled to Priority in Administering.—Letters of administra- 
tion shall be granted: First, to the husband or wife; secondly, to those 
who are entitled to distribution of the estate, or one or more of them, as 
the court or judge or clerk in vacation shall believe will best manage and 
preserve the estate.”’ Section 15, R. S. 1909. 


The right to administer on an estate is a valuable one which should 
not be denied to the person entitled to priority unless sound reason there- 
for appears. Grounds for denying the right to either the husband or 
wife of the deceased are set forth in the statute (section 14, supra) unless 
a renouncement of it appears. Indeed, touching this the Supreme Court 
has said the law fixes the order of priority and the court can be compelled 
to follow it by writ of mandamus. See State ex rel. Grover v. Fowler, 
108 Mo. 465, 470, 18 S. W. 968; also Flick v. Schenk, 212 Mo. 275, 279, 
110S. W. 1074. A sound reason in addition to the mandate of the statute 
itself for appointing the person whom the Legislature has nominated to 
the office is that no appeal is allowed as a means of review in such matters, 
and it therefore may be that a valuable right is denied without proper 
recourse to the injured party. See authorities supra. In view of this, 
it would seem to be just that the appointment should be made in the 
first instance, and then, if grounds for removal exist, they should be in- 
voked under section 50 and a full hearing had so the usual right of appeal 
and review may be enjoyed. 

But it is argued that section 50, R. S. 1909, which provides the causes 
for which letters of administration may be revoked, is to be considered 
in pari materia with sections 14 and 15 and the whole matter adjudicated 
on the application for letters in the first instance. It is true this court 
so declared in State ex rel, v. Reddish, 148 Mo. App. 715, 129 S. W. 53; 
but that case in no wise involves the right of the husband or wife of the 
deceased to administer on his or her estate. Rather the question arose 
under the second subdivision of section 15, supra, for that there the son 
of the decedent sought to be appointed administrator of his father’s 
estate, and it appeared that three of his brothers and sisters objected, 
though they renounced their own right. The adjudication was against 
the right of the son so applying on the grounds that he was administrator 
of his mother’s estate and a conflict of interest because of this appeared. 
It is to be observed, however, that the second subdivision of the statute 
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(section 15, supra) essentially confers a discretion on the probate court 
as to whom among the distributees of the estate shall be appointed. 
The statute reads that the letters shall be granted, secondly, “‘to those 
who are entitled to the distribution of the estate, or one or more of them, 
as the court or judge or clerk in vacation shall believe will best manage 
and preserve the estate.”’ In considering this provision of the statute, 
which by its very terms appears to confer a discretion on the probate 
court, for that it says the appointment shall be conferred upon the dis- 
tributee or distributees that the court “‘shall believe will best manage 
and preserve the estate,” it was declared in State ex rel. v. Reddish, 
supra, that the court may consider in pari materia with sections 14 and 
15, section 50, setting forth causes for which an administrator may be 
removed. But under this second subdivision of the statute, as stated, 
there is a discretion lodged in the probate court touching the matter of 
the appointment; that is, in making the selection of an administrator 
from among the distributees. And, where such discretion is to be ex- 
ercised, it is well enough to take into account the grounds for removal 
set out in section 50. ~ But it is certain that the doctrine referred to may 
not be extended in view of the recent decision of the Supreme Court in 
State ex rel. Abercrombie v. Holtcamp (Sup.) 1855S. W. 201, for there the 
court rejects the argument that section 50 is to be interpreted and read 
in connection with section 14. The facts that relator is improvident, 
wasteful, and extravagant, and has no proper appreciation of the value 
of money, that she is a woman of immoral character and her reputation 
for morality bad, that she is deficient in integrity and business honor, 
that she is incapable of managing advantageously or properly so large 
an estate, and that she is hostile to the heirs and distributees, are not 
sufficient to defeat her right in the first instance to be appointed adminis- 
tratrix of her husband’s estate in accordance with the statute; for the 
statute says she shall be appointed if she is the widow and a woman of 
sound mind not otherwise disqualified by section 14. After she is once 
appointed, it may be it would be competent for the court to remove her 
under the provisions of section 50; but that question would be open to 
consideration on appeal, whereas, no appeal is afforded to the applicant 
for letters in the first instance. In this connection, see the reasoning in 
State ex rel. Abercrombie v. Holtcamp (Sup.) 185 S. W. 201. 

We see nothing in the return which precludes the right of relator to be 
appointed administratrix of her husband’s estate, and the preliminary 
writ of mandamus should therefore, notwithstanding such return, be 
made absolute, with a direction as well to the probate court of Pike 
county to vacate its order appointing the public administrator as ad- 
ministrator of the estate of Charles B. Scanland and appoint relator 
instead. 

It is.so ordered. 

Reyno.ps, P. J., and Aten, J., concur. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVIII. (Continued.) 


THE TRUST DEPARTMENT. ‘ 

An explanation of the organization and operation of a trust,department 
is of especial interest just now, on account of the many national banks 
which are beginning to exercise fiduciary powers. It will, therefore, be 
the purpose of the writer to present the matter in such a way that it will 
be of real assistance to any national bank considering opening a trust 
department, as well as to those interested in trust companies. 

TRUST DEPARTMENTS OF NATIONAL BANKS. 

Prior to the passage of the Federal Reserve Act, national banks could 
not exercise trust powers and, therefore, had no trust departments. 
However, under Section 11 (k) of the Federal Reserve Act, the Federal 
Reserve Baard is expressly authorized and empowered “to grant by 
special permit to national banks applying therefor, when not in contra- 
vention of State or local law, the right to act as trustee, executor, ad- 
ministrator, or registrar of stocks and bonds, under such rules and regu- 
lations as the said Board may prescribe.’”’ Already about 500 national 
banks have ‘been granted permission to exercise:all or some of these 
powers, and the number is constantly increasing. 

RULES UNDER WHICH THE TRUST POWERS MAY BE EXERCISED. 

The rules and regulations precribed by the Federal Reserve Board for 
the exercise of fiduciary powers by national banks are given in its Regu- 
lation F, Series of 1916, which reads as follows: 

APPLICATIONS. 

“A national bank desiring to exercise any or all of the privileges author- 
ized by section 11, subsection (k), of the Federal Reserve Act, shall 
make application to the Federal Reserve Board on a form approved by 
said Board (Form Wo. 61). Such application shall be forwarded by the 
applying bank to the Chairman of the Board of Directors of the Federal 
Reserve Bank of its district, and shall thereupon be transmitted to the 
Federal Reserve Board with his recommendations. 

SEPARATE DEPARTMENTS. 

“Every national bank permitted to act under this section shall es- 
tablish a separate trust department, and shall place such department 
under the management of an officer or officers, whosé duties shall be pre- 
scribed by the board of directors of the bank. 

PROVISION FOR KEEPING TRUST FUNDS. 

“The funds, securities, and investments held in each trust shall be 
held separate and distinct from the general funds and securities of the 
bank, and separate and distinct onefrom another. The ledgers and other 
books kept for the trust department shall be entirely separate and apart 
from the other books and records of the bank. 
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EXAMINATIONS. 

“Examiners appointed by the Comptroller of the Currency or desig- 
nated by the Federal Reserve Board will hereafter be instructed to make 
thorough and complete audits of the cash, securities, accounts, and in- 
vestments of the trust department of every bank at the same time that 
examination is made of the banking department 


CONFORMITY WITH STATE LAWS. 

“Nothing in these regulations shall be construed to give to a national 
bank doing business as trustee, executor, administrator, or registrar of 
stocks and bonds under section 11 (k) of the Federal Reserve Act any 
rights or privileges in contravention of the laws of the State in which 
the bank is located. 

REVOCATION OF PERMITS. 
“The Federal Reserve Board reserves the right to revoke permits 


granted under these regulations in any case where in the opinion of the 
Board a bank has willfully violated the provisions of these regulations or 
the laws of any State relating to the operations of such bank when acting 
as trustee, executor, administrator, or registrar of stocks and bonds. 


CHANGES IN RULES. 
“These regulations are subject to change by the Federal Reserve Board 


provided, however, that no such change shall prejudice obligations under- 
taken in good faith under regulations in effect at the time the obligation 
was assumed.” 

PASSING UPON THE APPLICATIONS OF NATIONAL BANKS. 

Great care is exercised in passing upon the applications of national 
banks for permission to act as trustee, etc. They must measure up to 
certain standards, or the permit will not be granted. In a letter written 
to all the Chairmen of the Boards of the Federal Reserve Banks, under 
date of September 10, 1915, published in the October, 1915 issue of the 
Federal Reserve Bulletin, the Federal Reserve Board stated: 

“The Federal reserve agent, in making his recommendations, is ex- 
pected to take into consideration the general standing of the bank, char- 
acter of its management and its fitness to exercise the fiduciary powers 
applied for, as well as the benefits that the community in which the bank 
is located will be apt to receive from the exercise of such powers by the 
bank. Special weight will be given by the Federal Reserve Board to the 
approval or disapproval of the Federal reserve agent. Applications that 
are recommended by him for approval will be referred by the Board to 
a committee which, after a careful examination of the records on file in 
the office of the Comptroller of the Currency relating to the business 
and the management of the bank, will report to the Board favorably or 
adversely, as the case may be, upon the application. 

“In addition to the points above outlined, the Board’s committee con- 
siders the strength of the bank as shown by its statements and by the 
examiner’s reports, and especial weight is attached to the observance on 
the part of the bank of the requirements of law and of the regulations 
and admonitions which are sent out from time to time by the Comp- 
troller’s office. 
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“It is not, as a rule, deemed advisable to grant permits for the exer- 
cise of fiduciary powers to a national bank, 

(1) Where its surplus does not amount to at least 20% of its capital 
stock; 

(2) Where reports show that it is carrying an excessive amount of 
past due or doubtful paper; 

(3) Where it is carrying real estate loans not authorized by law; 

(4) Where it is shown that the bank is in the habit of granting ex- 
cessive overdrafts continuously; 

(5) Where the loans of the bank are not well distributed, by reason of 
an excessive proportion of the total loans having been granted to a few 
interests or where loans made to officers and directors are too large in 
proportion to the total amount of loans, or are not well secured. 

(6) Where the examiners have reported that the directors do not 
direct or are lax or negligent in their attendance at board meetings or in 
giving attention to the bank’s management and direction. 

“‘Federal reserve agents, in making their recommendations, are expec- 
ted to pay particular attention to the strength of the management of the 
bank from a moral standpoint, and should decline to recommend any 
application where they feel that the officers of the bank, as individuals 
would not be worthy of being entrusted with the management of trust 
funds or the administration of estates.” 

THE TRUST BUSINESS MUST BE KEPT SEPARATE. 

It will be noted from the foregoing regulations that, a national bank, 
when granted permission to exercise fiduciary powers, must establish a 
separate trust department. It is laid down as a fundamental require- 
ment that the trust funds shall be held separate from the general assets 
of the bank and that the records used shall also be separate from the 
other books of the bank. It is quite essential that this should be done, 
not only from the standpoint of efficiency, but on account of the nature 
of the business. It is a well founded principle of law that funds or prop- 
erty, held in trust, may be followed and recovered, if they can be ascer- 
tained, traced and identified. Therefore, in order that the trust funds 
may be easily traced and recovered for their owners in the event of the 
failure of the bank, they should not be intermingled with the general 
assets of the institution, but should be held separate and distinct, and 
the transactions pertaining to them should be recorded in separate books. 
This does not mean, however, that it is necessary for a bank to deposit 
cash held by it as trustee in another institution, for the Federal Reserve 
Board has informally ruled that it will suffice if the trust funds are car- 
ried in a distinct account in the case of each trust. 

COMPARISON OF OPERATIONS AND RECORDS. 

Under the law, national banks are given power to act only as trustee 
of personal trusts, trustee of corporate trusts, administrator of personal 
estates, executor under wills, registrar of stocks, and registrar of bonds. 
They do not have authority to act as guardian, curator, assignee, re- 
ceiver, transfer agent, or exercise many other powers which trust com- 
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panies may exercise. It is therefore apparent that the operations and 
records in the trust department of a trust company will be more numer: 
ous and complex than those in the trust department of a national bank. 
However, the organization, the manner of executing the trusts and the 
records used so far as they apply, are similar in both institutions. There- 
fore, the following discussion of the workings of the trust department 
as found in our larger trust companies, should be of help to national 
banks exercising fiduciary powers as well as to trust companies. 
THE TRUST DEPARTMENT IN A TRUST COMPANY. 

As has been previously stated, the fiduciary powers of a trust company 
should be exercised by it through a separate Trust Department. In it 
all the work of acting as trustee, executor, etc., should be performed. 

The statutes of many States require that the property or securities 
held by a trust company in any fiduciary capacity shall be a special 
deposit and that the accounts thereof shall be kept separate from each 
other and separate from the company’s individual business; also, that 
such property or securities held in trust shall not be mingled with the 
investments of the capital stock or other property belonging to the 
company or be liable for the debts or obligations thereof. In the writer’s 
judgment all States should have statutory provisions of this kind. 

The best way to carry out such requirements of the law is to have a 
separate department to care for this business. Some States now expressly 
require not only that fiduciary transaction be separate from all others, 
but that they be conducted in a separate department. However, 
whether the law réquires it or not, the safest and best way to handle a 
fiduciary business is through a distinct department, whose operations 
are separate from the general business. 

OFFICERS AND EMPLOYEES. 

It is extremely important that only the highest type of men be selec- 
ted for the officers an@ employees who are entrusted with the manage- 
ment of fiduciary matters. The company is to act as a trustee and, 
under the law a trustee is required to exercise a reasonable degree of 
skill, ability and energy, and the highest possible degree of good faith. 
However, when a company holds itself out as an expert in handling fidu- 
ciary affairs and asks for business, a reasonable degree of skill becomes a 
high degree of skill. In addition to this, the success of the trust depart- 
ment—or rather its life—depends upon doing everything entrusted to 
it well. One failure in executing a trust is liable to result in such a loss 
of confidence in the company on the part of the general public that 
nothing more will be placed in its care. 

It goes without saying that the officers and employees of this depart- 
ment should not only be of the highest integrity, but they should also 
be men of sound judgment, with a knowledge of business, and possessed 
of sufficient legal ability to enable them oy to handle the business 
entrusted to their care. 

In the larger institutions, the trust department is usually under the 
supervision of an officer.called the Trust Officer, who devotes all his time to 
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that department. Asa rule, he has several Assistant Trust Officers, each 
having charge of a certain branch of the business of the department. 
Then there are generally a Docket and Settlement Clerk, a Security 
Clerk, Coupon Teller, Tax and Investment Clerk, Statement Clerk, 
Corporation Clerk, Transfer and Register Clerk,’and such bookkeepers, 
stenographers, file clerks and office boys as the volume of business trans- 
acted demands. 
THE TRUST OFFICER. 

The following extracts from the by-laws of one of our leading trust 
companies give the more important duties of the Trust Officer and his 
Assistants: 

“Section 8—The Trust Officer, subject to the control of the President 
and others having precedence in their order, shalt have charge of the 
trust department and may represent the Company in any of the business 
of said department. He shall have charge of all the securities and funds 
held in trust by the Company, and shall keep the securities and accounts 
of each trust separate and apart from those of every other trust, and 
entirely apart from the assets of the Company. He shall have authority 
to make such receipts, agreements, affidavits and settlements as may be 
requisite to be made in the trust department. He shall have authority 
to sign checks against trust balances, such checks to be countersigned by 
one of the Assistant Trust Officers, or by the President, a Vice-Presi- 
dent, Secretary or an Assistant Secretary of the Company. He may 
countersign checks of principals on bonds where this Company is surety, 
and may perform such other duties and exercise such other powers as 
may be delegated to him by the President or a Vice-President. 

“Section 9—The Assistant Trust Officers, subject to the control of 
the Trust Officer and others having precedence in their order, shall have 
and exercise all the rights, powers and duties of the Trust Officer, 
whether the Trust Officer be absent or present, and in the actual perform- 
ance of his duties; shall assist the Trust Officer and shall perform such 
duties as may be assigned to them by the Trust Officer or other officers 
of the Company.” 

As seen from the above, the Trust Officer holds an extremely respon- 
sible position. The success of the department largely depends on him. 
He confers with clients who wish to appoint the company as trustee 
under different kinds of agreements, who wish to name it as executor 
under their wills, or appoint it as agent or attorney-in-fact, or serve them 
in some other capacity in which it may act. In order that he may give 
proper advice, he sometimes has to be entrusted with most intimate 
family matters. The ideal Trust Officer would be one whom a person 
will instinctively trust with the most private affairs, having absolute con- 
fidence that the Trust Officer is a safe depositary for a secret. He should 
be a man of quick sympathy, unending patience, and at the same time 
be able to speak the truth in such a way that his sincerity blunts the 
shock. He should also be able to say ‘‘no”. He must be able to answer 
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all kinds of questions. One moment he may have to give advice about 
the investment of large funds—the next, some woman beneficiary of a 
trust may ask him what kind of coal to use in her furnace and request 
him to order the necessary tons. He is liable to be consulted by some 
of the young lady clients as to whether or not Mr. So-and-So is the right 
man for her to marry. If he has had experience and is wise, he will look 
the young man up and give the best advice he knows how, feeling fairly 
certain that if his report is not favorable, it will be disregarded and he 
will incur the undying enmity of two people. He must not be surprised 
at any question and be willing to answer them all to the best of his ability. 

What has been said in regard to the Trust Officer likewise applies, 
with more or less force, to the Assistant Trust Officers and the other 
employees. 

THE RECORDS. 

Special care should be given to the selection of the necessary books for 
recording the transactions. As has been previously stated, the records 
and methods employed in any department should be as simple as clear- 
ness and accuracy will permit. This is especially true in the trust de- 
partment. With the great number of different estates to handle and the 
various kinds of services rendered, it is highly essential that books and 
methods be used which will simplify the work and enable it to be done 
with the least amount of labor and expense. At the same time, the 
records should be such as will furnish a complete and self-explanatory 
history of all essential matters pertaining to each trust, and enable the 
trust to be easily traced. They should also be such as will enable fre- 
quent reports to beneficiaries and the courts to be made easily and 
without delay. 

In the past, it has been the custom to use bound books almost ex- 
clusively for the purpose of recording transactions concerning trust 
matters, but many institutions are now adopting loose-leaf and card sys- 
tems. The merits and the objections to these different kinds of records 
were given in Chapters XVI and XVII, to which the reader is referred 
for fuller information. Some banks, which do not desire to adopt the 
general use of loose-leaf records, use them only on ledgers and other 
secondary books, the books of original entry being bound in the old 
fashioned way. 

The number and kinds of books needed, of course, depend upon the 
volume and the character of the business transacted. It goes without 
saying that a company which does only a limited trust business will not 
need all the records that one requires which transacts an extensive 
fiduciary business. It may also happen that a company will have to 
devise certain records to meet its individual needs. However, for our 
purpose, we will consider the books, forms and methods commonly 
found in trust departments which transact a diversified and voluminous 
business. 

(To be continued.) 


I INQUIRIES AND CORRESPONDENCE. ‘| 


This department places at your service able legal talent 
ad experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PAYMENT OF CHECK—CANCELLING CREDIT—RIGHT AS 
TO COLLATERAL. 


ILLinotIs, Dec. 11, 1916. 
Editor, Banking Law Journal, 

DEAR Str: John Doe had no deposit account with us but the enclosed check was 
drawn on us and deposited in another bank in this state. This check came in 
through the mail, and our cashier being a personal friend of John Doe, he took up 
the check and gave his check to us to take the place of John Doe’s check. Our cashier 
taking John Doe’s check, our cashier thinking that John Doe had made a mistake. 
A few days after this our cashier called Mr. Doe and he stated that the check was 
a mistake and that he was afraid that he had issued another check on us, and 
asked that we take care of it as he did not want it returned. This check came in 
and the cashier did with this check the same as he did with the former check. 

Some nine months after this, John Doe gets a loan of three thousand dollars 
from us on collateral and a property statement. We give John Doe credit for 
$3000.00, and then our cashier cashes his two checks. Our attorney checks up Mr. 
Doe’s property statement and finds that he has not the property he claims to have. 
As soon as we learn this we charge his account with all he has on deposit with us 
and credit this on his note. The amount is not sufficient to pay the note. The 
note is not yet due. 

Have we a right to do this? Did we have a right to cash the checks the cashier 
held of John Doe’s? Can John Doe force us to give up any portion of the collateral 
before he pays the balance due on his note? 

The two checks which Mr. Doe issued some nine months before he had any de- 
posit in this bank, came in through the mail to this bank; our cashier gave 
the bank his personal check, just simply substituted his personal check for the 
checks of Mr. Doe. Our cashier took Mr. Doe’s checks and placed them with his 
personal papers—the bank did not cash Mr. Doe’s checks at this time, neither did 
any funds go to the credit of Mr. Doe. 
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Some nine months after these checks were issued Mr. Doe deposits $3000.00 
with this bank. As soon as Mr. Doe does this our cashier brings out the checks 
of Mr. Doe that he has been holding personally and cashes them. This is the only 
time these checks have ever been cashed’ by the bank. Did we havea right to do 
this? 

We thank you for whatever trouble we cause you. 

Very truly, CASHIER. 

Answer :—The facts presented by this inquiry are these: an individual 
draws a check on a bank in which he has no account. The cashier of the 
bank is a personal friend of the drawer of the check. The cashier, be- 
lieving that the drawer*has made a mistake delivers his own check for 
the amount to the bank, so that the check of his friend, John Doe will 
not be returned and takes up John Doe’s check. Later John Doe states 
that he did make a mistake in drawing the check and informs the cashier 
that he has drawn another check, which he hopes will be taken care of in 
the same way. When this check comes in the cashier takes it up, again 
giving his own check to the bank for the amount of John Doe’s check. 
Nine months later John Doe obtains a loan of three thousand dollars from 
the bank upon certain collateral upon false representations as to his as- 
sets. When-the bank discovers the falsity of the statement, it credits 
the balance of John Doe’s account against his note although the note 
was, not then due. In the meantime the cashier had presented to 
the: bank the two checks signed by John Doe which were in his posses- 
si@m-and the bank paid them. 

These three questions are brought up: first, did the bank have the right 
to pay the two checks of John Doe held by its cashier? second, did the 
bank have the right, upon discovering the falsity of John Doe’s property 
statement to apply the balance of his account to the payment of his un- 
matured note? third, can John Doe compel the bank to surrender the 
collateral securing his note, or any patt of it before the note is paid in 
full. 

First. It would seem that the bank is acting entirely within its rights 
in paying the checks, drawn by John Doe and held by its cashier. The 
cashier paid value for the checks and is clearly a holder in due course. 
With reference to the first check, the cashier voluntarily took it up, but 
his action in so doing was subsequently ratified by the drawer and 
the second check was taken up at the request of the drawer. It is not to 
be understood that such ratification or request are necessary in order to 
give the cashier the rights of a holder in due course. These facts, 
however, certainly have a bearing upon the right of the cashier to present 
the checks for payment and the right of the bank to pay them. The fact 
that the checks were not presented for several months after coming into 
the hands of the cashier has no bearing on the rights of the parties. 
During the intervening time there were no funds on deposit, out of 
which the checks could be paid, and this in itself is a sufficient excuse 
for the delay in presentment. This assumes, of course, that the 
deposit out of which the checks were eventually paid was a general 
deposit and not a special deposit, which John Doe had directed the bank 
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to apply to some specific purpose. If there was an understanding be- 
tween John Doe and the bank that the deposit was to be devoted to some 
particular designated purpose, then the bank would have no authority 
to apply it to the payment of the checks held by its cashier. This an- 
swer also assumes that John Doe had not instructed the bank to stop 
payment of the two checks in question. 

Second. Upon discovering that John Doe had made false statements 
in regard to his property or his financial responsibility, the bank was en- 
titled to revoke the credit which it had given on its books and apply the 
balance of that credit to the payment of the note, although the note had 
not at that time matured. The following quotation, taken from the 
recently published encyclopaedia of law, “Corpus Juris;’’ volume 7, page 
719, supports this statement: 

“Where a person, under false representations induced a bank to discount 
a note and give him credit for the proceeds, the bank had a right at any 
time thereafter, upon discovering the fraud, to cancel the credit given.” 

The case of Flatow v. Jefferson Bank, 119 N. Y. Supp. 860, is cited 
to this proposition. In this case it appeared that one Flatow requested 
the defendant bank to discount for him a note for $500, representing that 
he was worth between $12,000 and $15,000, over and above all liabilities. 
As a matter of fact he was insolvent at the time. The bank, however, 
accommodated him, believing his statement to be true. A month later 
Flatow died, leaving an insolvent estate. At the time of his death his 
account in the defendant bank amounted to $653.62 and the note in ques- 
tion had not matured. This was an action by the administrator of 
Flatow’s estate to recover the deposit from the bank. The bank claimed 
the right to apply the deposit to the payment of the note and the court 
decided that the bank had that right. It is to be noted that the fact of 
Flatow’s death had no bearing on the decision. The holding of the court 
is that the bank had the right to cancel the credit, upon discovering the 
fraud, notwithstanding Flatow’s death in the meantime and although the 
note had not matured. 

The following statement is quoted from the opinion of the court :— 

“The note, therefore, having been discounted by means of false and 
fraudulent representations, the defendant had a right at any time there- 
after, upon discovering the fraud, to rescind the transaction and cancel 
the credit given; and this right related back to the time when the trans- 
action was commenced. The personal representative of Flatow, upon 
his death, took such rights as he had and no more.” 

Third. John Doe cannot compel the bank to surrender the collateral 
security, or any part of it, until the note, representing his indebtedness 
to the bank, is paid in full. 

This statement is supported by numerous authorities. In the case of 
Herman Goepper & Co. v. Phoenix Brewing Co., 25 Ky. L. 84, 74S. W. 
Rep. 726, it was held that, where bonds were deposited as collateral for 
notes, in which there was no provision requiring a pro tanto release of the 
collateral on partial payment being made, the creditor was entitled to 
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hold the entire collateral as security for the payment of the balance of 
the debt. In the opinion the court observed: 

“If the creditor have even more collateral in value than his debt, he 
will not be compelled to yield any of it to the debtor, until the whole of 
the debt is paid.” 

In the case of Steingrebe v. French Mirror Co., 83 Ill. App. 587, the 
court said: 

“One holding security for a debt is entitled, in the absence of an agree- 
ment to the contrary, to hold all the security until all the debt is paid.” 
Another Illinois decision on this point is Ellis v. Conrad Seipp Brewing 
Co., 107 Ill. App. 139, Aff’d., 207 Ill. 291, 69 N. E. Rep. 808. In this 
case the court said: 

“When collateral is held for the payment of a debt, the owner of 
such collateral, although a surety, is not entitled to a release of the col- 
lateral until the entire debt is paid.” 

In Ex parte Powell, 74 S. C. 193, 54 S. E. Rep. 236, it was held that 
where, to secure the payment of three debts, a debtor pledged certain 
collateral security, he could not, upon paying two of the debts, require 
the pledgee to surrender an amount of the collateral equal to the amount 
paid and apply the balance to the third debt; under such circumstances 
the pledgee was entitled to hold all of the collateral as security for the 
payment of the third debt. In the opinion it was said: 

“In the absence of a contract permitting it, we know of no rule which 
allows the pledgee of securities to demand return of any part of the col- 
lateral upon payment of a part of the principal debt.”’ 


FORMS OF COLLATERAL NOTE AND CHATTEL MORTGAGE. 


New York, December 2, 1916. 
Editor, Banking Law Journal, 
DEAR S1r:—Will you suggest proper forms to be used for a chattel mortgage 
and a collateral note? 
Yours truly, Cashier. 


Answer :—The following forms of collateral note and chattel mortgage 
are taken from a recently published work, ‘‘Tiffany’s Form Book.”’ The 
form of chattel mortgage is the one given for the state of New York. 

COLLATERAL NOTE TO BANK 

Sixty days after date, for value received, I promise to pay to the order 
of the First National Bank of dollars, with in- 
terest at the rate of per cent per annum from date until paid, the 
interest to maturity at that rate having been paid in advance. Payable 
at the First National Bank, 

As collateral security for the payment of said sum, and every other 
debt and liability owing to said bank, or the legal holder hereof, and 
whether now or hereafter contracted, I have deposited with said bank the 
following described property, valued at $ , to wit (describe 
security). 

Should the market value of any security pledged under this agree- 
ment, in the judgment of the holder hereof, decline in value, I hereby 
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agree to deposit on demand additional collateral, so that the market 
value thereof shall always be at least per cent more than the amount 
of this note, and upon failure to deposit such additional security this note, 
as well as all other indebtedness from me to the holder hereof, shall im- 
mediately become due and payable, and said securities shall be subject 
to sale, as herein provided. Upon default in the payment of this note, 
or any of said indebtedness I do hereby authorize the holder hereof im- 
mediately to sell the property deposited hereunder or any part thereof 
at private sale, without notice, or at public sale upon ten days’ notice 
to the undersigned, and from the gross proceeds of said sale to pay the 
necessary costs and expenses thereof, including a reasonable attorney’s 
fee, and to account to the undersigned for the balance, first applying to 
the payment of this note, and all other indebtedness owing as aforesaid 
to the holder hereof, the amount necessary to satisfy the same. Any 
balance now or at any time hereafter on deposit with said the First Na- 
tional Bank of to the credit of my account, and all notes, 
drafts, bills receivable, and moneys held by the said the First National 
Bank of in my name, or for my account, or hereafter remitted 
by or in transit to the said the First National Bank of for 
such account, are hereby made and declared as additional collateral se- 
curity to this note when held by said the First National Bank of 

Any notice or demand required under this agreement may be given by 
mail addressed to the undersigned as my address is given below, and at 
any sale of any of said property said bank or the legal holder hereof may 
become the purchaser. 


Address: (Signature.) 
CHATTEL MORTGAGE 


Know all men by these presents that I, , of 
of the first part, for securing the payment of the indebtedness herein- 
after mentioned, and in consideration of the sum of one dollar to me duly 
paid by , of , of the second part at or before 
the ensealing and delivery of these presents, the receipt whereof is hereby 
acknowledged, have bargained and sold, and by these presents do grant, 
bargain, and sell, unto the said party of the second part, all the 
and all other goods and chattels mentioned in the schedule hereunto an- 
nexed, and now in the (store of the said party of the first part, at number 

; street, in the city of ). 

To have and to hold all and singular the goods and chattels above 
bargained and sold, or intended so to be, unto the said party of the second 
part, his executors, administrators, and assigns, forever. And the said 
party of the first part, for himself, his heirs, executors, and administra- 
tors, doth covenant and agree to and with the said party of the second 
part to warrant and defend all and singular of the said goods and chattels 
above bargained and sold unto the said party of the second part, his 
executors, administrators, and assigns, against him, the said party of the 
first part, and against all and every person or persons whomsoever. Upon 
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condition that, if the said party of the first part shall and do well and truly 
pay unto the said party of the second part, his executors, administrators, 
or assigns, the sum of dollars and interest thereon (state terms), 
then these presents shall be void. 

And the said party of the first part, for himself, his executors, adminis- 
trators, and assigns, doth covenant and agree to and with the said party 
of the second part, his executors, administrators, and assigns, that in 
case default shall be made in the payment of the said sum above men- 
tioned, or any part thereof, or should the said party of the second part 
at any time deem the security afforded by this mortgage unsafe or at 
any risk, then it shall and may be lawful for, and the said party of the 
first part, doth hereby authorize and empower, the said party of the 
second part, his executors, administrators, or assigns, with the aid and 
assistance of any person or persons, to enter upon the dwelling house, 
store, and other premises of the said part of the first part, and such other 
place or places as the said goods or chattels are or may be placed in, and 
take and carry away the said goods or chattels, and to sell and dispose 
of the same at public or private sale for the best price they can obtain, 
and out of the money arising therefrom, to retain and pay the said sum 
above mentioned, and all charges touching the same, rendering the over- 
plus (if dny) unto the said party of the first part, or his executors, ad- 
ministrators, or assigns. 

And until default be made in the payment of the said sum of money 
the said party of the first part is to remain and continue in the quiet and 
peaceable possession of the said goods and chattels, and the full and free 
enjoyment of the same. If from any cause said property shall fail to 
satisfy said debt, interest, costs, and charges, the said party to the first 
part hereby covenants and agrees to pay the deficiency. 


And it is expressly agreed by and between the parties to these presents- 


that the said party of the first part shall and will keep the goods and 
chattels in this mortgage and in the annexed and subjoined schedule set 
forth insured against loss and damage by fire, by insurers, and in an 
amount approved by the said party of the second part, and assigns the 
policy and certificates thereof to the said party of the second part and 
in default thereof it shall be lawful for the said party of the second part 
to effect such insurance, and the premium and premiums paid for effect- 
ing the same shall be a lien on the said mortgaged goods and chattels, 
added to the amount of the said mortgage or obligation, and secured by 
these presents, and payable on demand with interest at the rate _ per 
cent per annum. 
In witness whereof I, the said party of the first part, have hereunto 

Set my hand of day of 

In the presence of (Signature). 

Acknowledgment 


Se 





OE 
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ASSIGNMENT OF BOOK ACCOUNTS PRIOR TO BANKRUPTCY. 


New York, Dec. 1, 1916. 
Editor, Banking Law Journal, 

DEAR Sir: We would like to ask your opinion on an important matter, which 
has just arisen in the course of our business. We are advised by a subscriber of 
the BANKING LAW JOURNAL that you will furnish any information regarding matters 
pertaining to banking and the Negotiable Instruments Law. The facts are as 
follows: 

One of our patrons, a corporation, had a line of discount at our bank, and from 
time to time we discounted their notes, taking as collateral security certain book 
accounts. Six notes in all were discounted. After the second note was discounted 
we discounted a note for this corporation for which we took no collateral security. 
Subsequently all the other notes were paid up in full. The note for which we took 
no collateral security has not been paid. The Company is in the hands of a Re- 
ceiver, and we will realize very little on filing a claim in bankruptcy. We desire 
to know whether, under the collateral agreement, a copy of which we are herewith 
enclosing, we are entitled to apply the proceeds from the book accounts, which were 
assigned to us, as collateral security. None of these collateral agreements refer 
specifically to any particular note, and were not intended to cover any one note. 

We call your attention to the following paragraph: 

“This assignment is made as collateral security for all our present indebtedness 
to said bank, and for all future claims or demands or indebtedness which it may 
have or hold against us.’’ It is our contention that under this language we have 
the right to apply the proceeds from these various book accounts now held by us 
in reduction of the debt. 

The Receiver, however, contends that he is entitled to all of the book accounts 
now in our hands, and that our only remedy is to file a claim for the amount of the 
note. 

You will readily see that the question arises as to whether our collateral agree- 
ment is good as to other indebtedness. 

This is an important question, and we would greatly appreciate an immediate 
teply on your part, citing to us such authority as you may have on either side of 
the question. 

Thanking you in advance, we are, Very respectfully, PRESIDENT. 


FOR VALUE RECEIVED.,....hereby sell, assign and transfer to the FARMERS 
& MECHANICS BANK each and every of the accounts, claims, demands and causes of 
action named in the schedule hereto annexed, said schedule designating the debtor's 
name, date of accounts and amount of same. 

....State and represent that said accounts are valid and subsisting and except as 
may be specified in said schedule, there are no set-offs of counter claims thereto. 
further agree that in case any of said debtors remit for or pay upon said accounts to.... 
that ....will receive the said payment or remittance as agent for said bank. 

This assignment is made as collateral security for all .... present indebtedness to 
said bank and for all future claims or demands or indebtedness which it may have or 
hold against .... 


to me personally known to be the same person described in and who executed the fore- 
going instrument and .... acknowledged to me that .... executed the same. 
Uae Naw eee ens exe ee Notary Public. 
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Answer :—The assignment reproduced above expressly states that the 
securities assigned are transferred as collateral for ‘‘all present indebted- 
ness’’ and for “‘all future claims.’”’ Therefore, unless the bankruptcy of 
the assignor has some bearing on the rights of the bank, the collateral 
assigned should stand as security for the note in question. Whether or 
not the rights of the bank are affected by the bankruptcy depends on 
circumstances which are not set forth in the above inquiry. 

Section 60a, of the Bankruptcy Act, is the statutory provision under 
which the validity of the assignment is to be determined. This section 
provides as follows: ‘“‘A person shall be deemed to have given a preference, 
if, being insolvent, he has within 4 months before the filing of the petition 
(in bankruptcy) or after the filing of the petition and before the adju- 
dication procured or suffered a judgment to be entered against himself 
in favor of any person or made a transfer of any of his property, and the 
effect of the enforcement of such judgment or transfer, will be to enable 
any one of his creditors to obtain a greater percentage of his debt than 
any other of such creditors of the same class.”’ 

Under this section, if the party who made the assignment was insol- 
vent at the time and if it further appeared that the assignment was made 
within 4 months of the filing of the petition in bankruptcy, and if, further, 
the note in question had been discounted prior to the date of the assign- 
ment of the collateral which the bank claims to hold, this assignment 
would not be good as against the bankrupt estate. 

The section above quoted does not render invalid a lien given within 
4 months of the bankruptcy for “‘a present consideration’’. To illustrate 
if a person borrows money from a bank and at the time the loan is made, 
assigns collateral to the bank, the assignment is good even though the 
borrower files a petition within 4 months. The theory is that, in such 
circumstances, the borrower’s estate is in no way diminished. The 
transaction merely converts certain collateral into money. But if the 
debt is already in existence at the time of the assignment, and the same 
occurs within 4 months of bankruptcy, then the estate of the bankrupt 
is thereby diminished, and the assignee thereby obtains an advantage 
over other unsecured creditors, and the assignment is not valid under 
Section 60a above quoted. If, in the present instance, the transaction 
occurred within 4 months of the bankruptcy, the rights of the bank would 
depend on whether the particular collateral, which the bank wishes to 
hold, was assigned subsequent to the time when the note in question 
was discounted. If the assignment was subsequent to the discount in 
point of time, then the assignment is not good as against the receiver. 
If the assignment was made prior to the time when the note was dis- 
counted, so as to take effect at the time of the discount, then the assign- 
ment would be good whether within the four months period or not. 
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MORTGAGE TAKEN IN NAME OF BANK CASHIER. 
Iowa, November 15, 1916. 
Editor, Banking Law Journal, 

DEAR SiR: Please give us your opinion on the following, to-wit: 

John Doe, who is cashier of an incorporated Bank, is in the habit of taking all 
notes and mortgages belonging to the Corporation in his name as Cashier, without 
mentioning the name of the bank of which he is cashier. 

In case such an officer is removed by death or otherwise, would a release of such 
a mortgage by another cashier as successor be valid without an affidavit explain- 
ing his authority for releasing. 

Should not all notes and mortgages be made direct to the Corporation and not 
to the cashier, who is simply acting in the capacity of agent for the corporation? 

Thanking you for an early reply I am, Yours truly, CASHIER. 

Answer:—In our opinion where a mortgage is taken in the name of 
John Doe, cashier, without mentioning the name of the bank with which 
he is associated, and John Doe subsequently severs his connection with 
the bank, a release of the mortgage should be executed in the name of 
the bank. On the other hand we see no reason why it could not be ex- 
ecuted in the name of the succeeding cashier. The proper procedure 
in such circumstances would seem to require the bank to execute a re- 
lease in a form satisfactory to the mortgagor. 

It has frequently been held that instruments, running to or executed 
in the name of the cashier of a bank, are deemed to be of the same effect 
as though executed in the name of the bank. 

The case of Nave v. Hadley, 74 Ind. 155, was an action on a note 
payable to ‘“‘N. T. Hadley, Cash.’”’ In the opinion it was said: “‘The 
descriptive word ‘cash’ affixed to Hadley’s name, indicates that he was 
acting in a representative capacity and it was in such capacity that the 
note was made payable to him. It is well settled that a note payable to 
the cashier of a bank is deemed payable to the bank and that the bank 
may sue thereon as payee’. 

In Crystal Plate Glass Co. v. First National Bank, 6 Mont. 303, 12 
Pac. Rep. 678, it appeared that a certificate of deposit was issued in the 
regular form excepting that it was signed by the cashier of issuing bank 
in his name alone and not as cashier. It was held that the bank was liable 
on the certificate. 

In regard to an instrument drawn or indorsed to a person as cashier, 
the Negotiable Instruments Law provides as follows: ‘‘Where an instru- 
ment is drawn or indorsed to a person as ‘cashier’ or other fiscal officer 
of a bank or corporation, it is deemed prima facie to be payable to the 
bank or corporation of which he is such officer; and may be negotiated 
by either the indorsement of the bank or corporation, or the indorsement 
of the officer.” 

Nevertheless instruments executed in this manner frequently gives rise 
to litigation between the parties. It would therefore seem that the best 
practise would be to use the name of the bank in cases of this kind unless 
there is some excellent reason for using the name of the cashier. 
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STORY OF THE TRUST COMPANIES. 


We have received, with the compliments of the Farmers’ Loan & Trust Company, 
of New York City, a volume entitled ‘‘The Story of the Trust Companies,’’ by 
Edward Ten Broeck Perine, a book in which every trust company man will be 
interested. 

The book is a faithful narrative of the history and development of the trust com- 
pany in the United States, going back to the earliest beginning of corporations, 
exercising trust functions and bringing the story down to the present date. Par- 
ticular attention is given to some of the earlier and best known trust companies, 
such as the Farmers’ Loan and Trust of New York, United States Trust of New 
York, United States Mortgage of New York, Guaranty Trust of New York, Colum- 
bia Trust of New York, Girard Trust of Philadelphia, Merchants’ Loan & Trust 
of Chicago, the Union Trust of New York and many others. 

There are eighteen full page illustrations, mostly depicting old scenes or docu- 
ments, having a historical bearing upon the growth and development of different 
companies. The author has succeeded in making a book which, while it contains 
a great amount of statistical information, nevertheless presents it in a particularl4 
entertaining manner. It is a book in which any one, in any way associated with 
a trust company, will find much profitable knowledge and interesting reading. It 
is published by G. P. Putnam’s Sons, of New York. 


AMERICA FIRST. 


Never before in the history of this country has the phrase ‘‘America First”’ 
become such a by-word as today. It matters not what may have aroused this 
intense enthusiasm, causing these sudden expressions of loyalty, the fact 
that such a feeling exists within the hearts of all true Americans bears out the 
supreme convictions that were firmly held by one of the greatest master minds the 
world has ever produced; we refer to the late J. Pierpont Morgan, who so often 
expressed at home and abroad his implicit faith in America and the American 
people. 

This faith he often expressed, not only in words, but in actions as well. 
And, what may be pointed to as the strongest illustration of his genuine American- 
ism is the method he chose, by which to perpetuate the great living monument he 
left, when he crossed over into the “great perhaps,’’ the renowned American Bank- 
ing House of J. P. Morgan & Co. 

It is not to be doubted that Mr. Morgan could have time and again, disposed 
of proprietary interests in the prosperous business which he founded for fabulous 
sums. But the fact that no such disposition was ever made, or, in fact, 
ever contemplated, exemplifies the genuine qualities of his mind and is typical of 
Mr. Morgan’s entire career. In bestowing partnership interests in his banking 
house he set an example that should make every American feel proud to realize that 
he, Mr. Morgan was a product of American soil. 

After he had passed his three score years and the great business, of which he was 
the fountain head, had assumed undreamed of proportions, he realized that the 
natural increase in the business affairs of the firm would necessitate that his son 
and namesake, in the future, have the assistance of capable men. He began to 
cast about for young men who, from every viewpoint, would be qualified to carry 
out hisideas. His first selection gave evidence of his intimate knowledge of human 
nature. He singled out a man young in years, who but a few years before had 
landed in New York, barely out of his teens anda complete stranger to the great 
city. That boy today has developed into one of the greatest bankers of modern 
times and his name is Henry Pomeroy Davison. 


ee ne 
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After trying out his idea fora period of about two years the elder Morgan left 
it to Mr. Davison to select younger blood as assistants to himself and J. P. Morgan 
Jr. The soundness of Mr. Davison’s judgment of men is demonstrated in those he 
picked out to become partners in the Morgan firm. In each instance the man 
selected was a true born American, each was a self made man and in no instance 
did a money consideration enter into the transaction. Mr. Davison sought out such 





HENRY POMEROY DAVIDSON 


men as Thomas W. Lamont, William H. Porter, Dwight W. Morrow and Thomas 
Cochran, the last named being the newest member of the firm, his partnership 
interest dating from January Ist, 1917. Each of these men began at the bottom 
rung of the ladder and each has demonstrated great ability; all of which furnishes 
an incentive to young men of today and is conclusive proof that the opportuni- 
ties, in the banking field at least, are as great today as ever before. 
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THOMAS W. LAMONT. 


Thomas W. Lamont bccame a partner in the house of J. P. Morgan & Co. the 
first day of January, 1911. His banking career began in 1903, when, upon the 
organization of the Banker’s Trust Company, of New York City, he was made 
Secretary of the company. He continued in this position, gaining valuable trust 
company experience, and rendering important service in the development of the 
business of that institution for several years, when he was elected to the office of 
vice president. 





THOMAS W. LAMONT 


In 1909 he left the Bankers’ Trust to assume the office of vice President of the 
First National Bank of New York and here supplemented his knowledge of the 
management of trust company affairs with a comprehensive training in national 
bank matters, all of which has contributed to make him an esteemed and valued 
member of the great firm with which he is now affiliated. 
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DWIGHT W. MORROW. 


Dwight W. Morrow is one of the younger members of the firm of J. P. Morgan 
& Co., having been brought in as a partner in 1913. He was born on January 11, 
1873, at Huntington, W. Va. In 1895 he was graduated from Amherst College and 
he later received his degree in law from the law school of Columbia University, 
class of 1899. Upon leaving law school he entered the law offices of Messrs. Simp- 





DWIGHT W. MORROW 


son, Thacher and Bartlett, which association continued until 1914. During the 
last ten years of his connection with that firm he was one of its members. Mr. 
Morrow has had a brilliant career, both as lawyer and as financier. He possesses that 
fortunate combination of legal training and broad financial experience which go to 


make the thorough and successful banker. 
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THOMAS COCHRAN. 

When Thomas Cochran reached New York less than twenty years ago, his 
worldly possessions were limited, but he had a world of wealth in ambition, 
energy and ability. 

Less than ten years ago, in 1907, he began to get his first experience in the bank- 
ing business, at which time he was made a vice president of the Astor Trust Com- 





THOMAS COCHRAN 


pany. This position was given him asa reward for his able assistance in the organ- 
ization. of the company. It was step number one on the great ladder. In 1914, seven 
years later, at which time he became the president of the Liberty National Bank, 
the second rung of the ladder was reached. On the first day of January, 1917, he 
reaches the crowning climax of his career; on that day he becomes one of the 

partners of the renowned banking house of J. P. Morgan & Co. 
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HARVEY D. GIBSON. 

At the age of thirty-four years President of one of the larger financial institutions 
of New York City describes briefly the achievement of Harvey D. Gibson, who, on 
December 21st, 1916, was elected President of the Liberty National Bank, to 
succeed Thomas Cochran, recently made a partner in the firm of Messrs. J. P. 
Morgan & Co. His election as chief executive of the Liberty National makes Mr. 
Gibson the youngest bank president in the city of New York. 





HARVEY D. GIBSON, President 


He entered the bank in March, 1912, as assistant to Seward Prosser, who was 
president of the institution at the time. In the following year he was made a vice 
president of the bank, which position he retained until the present time. Mr. 
Gibson’s business career began in the financial department of the American Express 
Company in Boston; he was later made financial agent of the company at Montreal 
and subsequently became assistant manager of the finacial department in New 
York. Despite his youth Mr. Gibson is a capable and thorough banker and well 
equipped to take up the serious responsibilities of his new office. 
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FIRST NATIONAL BANK OF PHILADELPHIA. 


On this page we publish a reproduction of a document of no little historic interest, 
a facsimile of the charter of the First National Bank of Philadelphia, the first charter 
issued under the National Bank Act of 1863. It will be recalled that the first act, 
authorizing and regulating national banks, ‘‘to provide a national currency secured 
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Fac-simile of the charter of the First National Bank of Philadelphia, the first charter issued under 
the National Bank Act of 1863. 


bya pledge of United States stock and to provide for the circulation and redemption 
thereof,”’ became a law on February 25th, 1863. This act was found to be defec- 
tive in certain particulars and was amended the following year. 

The original charter is in the possession of the bank at its banking house, 315 
Chestnut Street, Philadelphia. The officers of the bank take pleasure in exhibiting 
it to any one who may be interested. 
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SINCLAIR OIL AND REFINING CORPORATION OF 
NEW YORK. 


On another page we publish the consolidated balance sheet of the Sinclair Oil 
and Refining Corporation of New York, covering operations from May Ist, 1916, 
to October 31st, inclusive. 

This balance sheet makes a remarkable showing for a six months old infant. It 
shows a net income for the six months accruing to the corporation of $4,606,984.92. 
Out of this $1,429,497.50, was paid in dividends, leaving a surplus of $3,177,984.92. 

The capital stock of the corporation authorized is 1,000,000 shares, without par 
value; 987,235 shares have been issued, of which 363,637 shares have been deposited 
with the Central Trust Co., in exchange for ten year bonds. 

The shareholders’ equity exclusive of surplus, was, on October 31st $38,317,780. 
making a total value of shareholders equity $41,495,267.42. The gross income of 
all properties before providing for depreciation, interest on bonds and interest on 
notes and accounts payable, was on the same date $5,103,958.61 and the total 
resources were $63,306,064.57, which is a gain of $11,516,841.60, in six months. 

The corporation was organized by Mr. H. F. Sinclair, the President, who is one 
of the Jeading oil men of the Southwest and he has gathered around him on his 
board of directors some of the most successful bankers and business men in the 
country. Among them is Mr. J. Fletcher Farrell, the Tresaurer of the company. 
Mr. Farrell was called to this position in September to look after the finances of 
the company. 

Mr. Farrell needs no introduction to the banking fraternity, he having been for 
a number of years vice-president of the Fort Dearborn National Bank of Chicago, 
and for two years Treasurer of the American Bankers’ Association. Among the 
other directors are J. W. Perry, President, Southwest National Bank of Commerce 
of Kansas City; John A Bell, President Colonial Trust Co., Pittsburgh; G. W. 
Davison, Vice President, Central Trust Co., New York; Wm. Huttig, President 
National Reserve Bank, Kansas City; E. W. Sinclair, President Exchange National 
Bank, Tulsa, Okla.; Joseph M. Cudahy, capitalist, Chicago; H. P. Wright of the 
H. P. Wright Investment Co., Kansas City; Albert Strauss of J. W. Seligman & 
Co., Bankers, New York; Acosta Nichols, of Spencer Trask & Co., New York and 
a number of other prominent successful business men. 


PITTSBURGH'S ONE HUNDRED MILLION DOLLAR 
BANK. 


The Mellon National Bank of Pittsburgh has passed the hundred million dollar 
mark. In reporting to the Comptroller its financial condition, as of November 
17th, 1916, this institution sets forth total resources aggregating $103,468,596. 
The deposits which the Mellon National now carries amount to $89,206,658, an 
increase of more than six million dollars since the last previous report to the Comp- 
troller under the date of September 12, 1916. 

Other items reported by this thriving bank are loans and discounts, $35,321,989; 
United States and other bonds and securities, $41,106,295; due from reserve agents, 
$8,784,943; due from other banks and bankers, $5,041,741; exchanges for clearing 
house, $1,924,236; lawful reserve in vault and with Federal Reserve Bank, $9,659,- 
075; capital, $6,000,000; surplus and profits, $3,697,544. 

The officers of the Mellon National Bank are: A. W. Mellon, President; R.B. 
Mellon, Vice-President; A. C. Knox, Vice-President; W.S. Mitchell, Vice-President; 
A. W. McEldowney, Vice-President; B. W. Lewis, Cashier; H. S. Zimmerman, 
Asst. Cashier; and E. M. Foster, Asst. Cashier. 
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The First National has enjoyed a steady and healthful growth and its business 
has developed until it now has resources of more than forty million dollars. Wil- 
liam A. Law is the President of the bank. The other officers are Kenton Warne, 
Vice President; Thomas W. Andrew, Cashier; Charles H. James, F. B. Snyder and 
Harry J. Hass, Assistant Cashiers. 

Fac-simile of the charter of the First National Bank of Philadelphia, the first 
charter issued under the National Bank Act of 1863. 


GUARANTY TRUST COMPANY APPOINTS NEW OFFICIALS. 


Three important official promotions were announced on December 11th, 1916, 
by the Guaranty Trust Company of New York. John J. Lewis, Assistant Secre- 
tary, and Harold Stanley of the Bond Department, were made Vice Presidents of 
the Company and William C. Bradley, Assistant Treasurer, was appointed Manager 
of the Bond Department. 

John J. Lewis is 35 years old. He received his early education in the Brooklyn 
public schools, and began his banking career at the age of 15 as office boy with the 
State Trust Company, which was merged with the Morton Trust Company, the 
consolidation being later merged with the Guaranty Trust Company. Since Mr. 
Lewis has been with the Guaranty Trust Company, he has been successively Re- 
ceiving Teller, Assistant Chief Clerk, Chief Clerk and Assistant Secretary. 

Harold Stanley was born in 1885 at Great Barrington, Mass. He graduated 
from the Hotchkiss Preparatory School at Lakeville, Conn. in 1904, and entered 
Yale the same year, graduating four years later. His business career began with 
the National Commercial Bank of Albany in April 1908. He remained with this 
institution until the Spring of 1910, when he went with J. G. White & Co. of New 
York, where he became an Assistant Treasurer. He left this position in June 1915 
to enter the Bond Department of the Guaranty Trust Company. 

William C. Bradley, who succeeds Vice President N. Dean Jay as Manager of the 
Bond Department is 41 years of age. He received his education at St. John’s 
School, Ossining, N. Y., and at Williams College, Williamstown, Mass. He left 
college in his junior year to become secretary and treasurer of the Empire Engine 
Motor Company, later being made a director and officer of the Fibre Conduit 
Company. He has been connected with the Bond Department of the Guaranty 
Trust Company for several years and has been an Assistant Treasurer since last 
May. 

Donald Bellows was appointed Assistant Chief Clerk of the Company. He has 
been with the Guaranty two years. 


TRUST DEPARTMENT OF THE MERCANTILE TRUST. 
On December Ist, 1916, the trust department of the Mercantile Trust Company 
of St. Louis completed the fifteenth year of its existence. This company announces 
that, during that period, in the transaction of the business committed to it, it has 
controlled and managed assets exceeding in value five hundred million dollars, 
without the loss of a dollar to any corporation, person, estate, or to the Mercantile 
Trust Company itself. 





BANKERS TRUST COMPANY PROMOTIONS. 

The Directors of the Bankers Trust Company at their meeting today made 
several promotions in the official staff. H. F. Wilson, Jr. formerly Assistant 
Secretary was elected a Vice President. A new position of Cashier was created and 
George W. Benton, formerly Treasurer, was appointed to fill this office. R. H. 
Giles, formerly Assistant Treasurer was elected Treasurer; R. Gregory Page 3rd 
Assistant Trust Officer was appointed Assistant Secretary; and A. Clinton Livings- 
ton of the Personal Trust Department was appointed Assistant Trust Officer. 








| 
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FRANKLIN NATIONAL SHOWS LARGE GAIN. 

In reporting deposits amounting to $55,579,286, at the close of business on 
November 17, 1916, the Franklin National Bank of Philadelphia shows that it has 
had its share of the present general prosperity. The deposits reported indicate 
that this bank has had an increase in this particular item of more than seven 
million dollars (over 15%) since the report sent in to the Comptroller showing the 
bank’s condition as of September 12, 1916. Other items reported by the Franklin 
are as follows: Loans and discounts, $38,769,274; due from banks, $9,044,182; 
cash and reserve, $8,747,489; exchanges, $4,026,959; capital, $1,000,000; surplus 
and profits, $3,773,619; circulation, $235,000. The total resources of the bank now 
amount to $60,759,890. 


NATIONAL CITY COMPANY BOND OFFERINGS. 

The National City Company of New York City, in its December circular, des- 
cribes a number of attractive bond offerings, which the company has investigated 
and which are recommended to conservative investors. 

Among the issues described in the circular may be mentioned the tollowing: 

Baltimore & Ohio Railroad Company First Mortgage Fifty Year Gold Bonds, 
due July Ist, 1948, coupon bonds, $1,000 and $500, registered bonds, $1,000 and 
multiples, price 92} and interest to yield 4.47%. 

Interborough Rapid Transit Company, First and Refunding Mortgage 5% Gold 
Bonds, coupon bonds, $1000 each and registered bonds interchangeable, due Jan- 
uary 1, 1966, $370,000 unissued, redeemable at 110 and interest on any interest 
date. 

City of New York 44% bonds, coupon bonds, $1000 and registered bonds inter- 
changeable, due June 1, 1965, price 110} and interest, to yield about 4%. 

New York, New Haven and Hartford Railroad Company one year 43 % collateral 
gold notes, due September 1, 1917, price 100}, to yield about 4.17. 

Canadian Pacific Railway Company ten year 6% note certificates, due March 
2, 1924, price 103%, to yield about 5.43. 

American Telephone and Telegraph Company and Subsidiaries two year 44% 
notes, coupon notes $1000 and $5000, due February 1, 1918, price 1003, to yield 
about 3.81. 


NEW PUBLICITY MANAGER FOR U. S. MORTGAGE 
& TRUST. 

Carroll Ragan, who for a number of years has been engaged in advertising and 
publicity work in New York, has accepted the post of Publicity Manager for the 
United States Mortgage & Trust Company, of New York City, succeeding L. A. 
Mershon recently appointed Secretary of the Trust Company Section of the Ameri- 
can Bankers Association. 

Before coming to New York, Mr. Ragan was a newspaper reporter and editor in 
the Middle West. During the past year he has been active in the nation-wide 
Thrift Campaign which is being conducted by the American Bankers Association 
through the Savings Bank Section. 





A UNIQUE AND ATTRACTIVE CALENDAR. 

The United States Mortgage & Trust Company of New York City is distributing 
among its patrons a 1917 calendar deserving of particular notice because of its 
attractiveness and artistic merit. The drawing which appears upon the calendar 
is entitled ‘‘The End of the Revolution’’ and depicts a victorious entrance of 
General Washington and his troops into New York on the 25th day of November, 
1783. The corner of Nassau and Wall streets forms a background to the picture. 
Federal Hall, where Washington was inaugurated as the first president of the 
United States is also brought out. Mr. Percy Moran is the artist. 
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BENEFICIAL EFFECTS OF THE FEDERAL RESERVE SYSTEM. 


The Comptroller of the Currency issued the following statement on December 
20, 1916. 

The healthy distribution of the wealth and banking resources of the United States 
which has been brought about under the Federal Reserve System is being mani- 
fested in many ways. 

Formerly the one hundred largest National Banks in the United States were 
congested principally in a comparatively few financial centers. Today the big 
banks are distributed through twenty-two States and in thirty-three cities, em- 
bracing every section of the country. 

The one hundred National Banks with the largest resources as shown by the call 
of November 17, 1916, all have resources in excess of twenty million dollars, with 
one exception, the exception being one of the Chicago banks. 

Oklahoma, Alabama, Louisiana, Virginia, Washington, New Jersey and Oregon 
each contain one of the one hundred largest banks. 

Texas, Nebraska, Maryland, Michigan, Indiana and Wisconsin each contain 
two of these banks. 

Colorado has three. 

Ohio, Minnesota and Massachusetts each have five. 

California and Illinois have seven each. 

Missouri has eight. 

Pennsylvania has sixteen. 

New York State has twenty-five. 

Between September 12 and November 17, 1916, the resources of the one hundred 
largest banks increased 550 million dollars, or nearly nine per cent. 

Outside of the Central Reserve Cities the large banks which showed increases of 
as much as five million dollars each in deposits in this period were those located in 
Dallas, New Orleans, Buffalo, Kansas City, Philadelphia, San Francisco, Cleve- 
land, Pittsburgh and Boston. 

Among the one hundred largest banks were only five which did not show an in- 
crease. Three of these banks showing reductions were located in New York and 
two in California. The largest reduction shown by any one of these five banks 
was less than two and a quarter million dollars. 

The largest percentage of increase was shown by a bank in Texas, which increased 
over 33 per cent, or over six million dollars. 





REPORT OF THE SECRETARY OF THE TREASURY. 


In his report, submitted to Congress on December 6th, W. G. McAdoo, Secretary 
of the Treasury, refers in terms of praise to the Federal Reserve System. 

Mr. McAdoo says in part: 

THE FEDERAL RESERVE SYSTEM. 

The experience of the past two years has brought into strong relief the value of 
the Federal Reserve system. It is not too much to say that our great prosperity 
could not exist without it. The usefulness of the system has been broadened re- 
cently by the amendatory Act of Sept. 7, 1916, which renders it more attractive 
to member banks and increases the scope and services of the Federal Reserve banks. 
Due to the transference of vault and other reserves to Federal Reserve banks, 
authorized by the original Act and the amendatory Act, the resources of said banks 
are now more than $650,000,000, while the total reserves held are over $400,000,000, 
and, in addition, more than $230,000,000 is held by Federal Reserve agents as 
special security against Federal Reserve notes. About one-fourth of the country’s 
stock of gold is thus mobilized in the hands of the Federal Reserve banks and 
agents. 
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The increasing strength and efficiency of the Federal Reserve banks have enabled 
them to enlarge their direct service to the business community through the intro- 
duction of a definite and comprehensive system for the par clearance of checks 
throughout the country. 

Rates of discount at Federal Reserve banks have continued low throughout the 
year, and most of theiropen-market paper, consisting largely of acceptances grow- 
ing out of foreign trade, has been taken below a 2}% basis. Rates of interest 
throughout the country have been reduced and stabilized with great advantage to 
the business of the country. 

It would have been impossible to finance our vast domestic and foreign trade 
without the facilities provided by the Federal Reserve system. Not only has it 
met the normal and extraordinary needs of business, but it has established confi- 
dence securely. Business has been able to go forward without apprehension, and 
the several crises which the country has faced in its international relations during 
the past two years have been accompanied by no disturbances and have caused 
not even a tremor in the financial world. The crops of 1915 and 1916 were financed 
without difficulty and to the great advantage of the farmers, and the industrial 
troubles which at one time seemed imminent, because of the threatened railway 
strike last summer, were not accompanied by the slightest financial uneasiness. 
Happily, the country has been at peace and business and enterprise have had the 
largest opportunity for favorable development under the most auspicious condi- 
tions. 

If we make intelligent use of our great power and exceptional financial resources, 
we can cope successfully with any conditions the future may develop. 

THE FEDERAL FARM LOAN ACT. 

The farmers of the United States have suffered more than any other class of our 
people from a lack of essential credits, both short and long time, to carry on their 
business properly. Until the passage of the Federal Reserve Act on Dec. 23, 1913, 
it was extremely difficult for the farmer to finance his requirements for producing, 
harvesting and marketing his crops, and for maturing or fattening his live stock 
for market. The Federal Reserve Act expressly recognized agricultural or far- 
mers’ paper and put it on an equality with the best commercial paper—giving it 
in fact, an advantage over commercial paper by making agricultural paper of six 
months’ maturity, or less, eligible for rediscount by Federal Reserve banks, while 
commercial paper with a maturity longer than 90 days is ineligible for rediscount 
by Federal Reserve banks. 

What has been accomplished by this provision of the Federal Reserve Act is 
this: The six months’ note of the farmer, given for any of the purposes described, 
is now among the most liquid of the assets of a national bank. Therefore, properly 
secured farm paper should be as much in demand as properly secured commercial 
paper, and the rate of interest on the one should not be relatively higher than the 
rate of interest on the other. Nor should there by any lack of available credit for 
the farmer under the Federal Reserve system, because the local banks may now 
lend to the farmer in excess of their cash resources by rediscounting or selling to 
the Federal Reserve bank of their district eligible farm paper—thus constantly 
replenishing their resources and thereby enabling them to meet the legitimate 
demands that may be made upon them. It is by this means that we have secured, 
under the Federal Reserve Act, an elastic system of credit and currency which is 
automatically responsive to the needs of business and agriculture. As evidence of 
the value of this provision of the Federal Reserve Act, it is estimated that during 
the fiscal year ended June 30, 1916 about one-half of all the paper rediscounted 
by the member banks with the twelve Federal Reserve banks of the country was 
agricultural paper. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending December 11, 1915, and December 9, 1916, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year. 
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31,788,000] 6. 


2,754,000! 9. 
15,211,000) 5. 


83,813,000/16. 
11,002,000) 4. 


219,600,000)... .. 


18,792,000) 6.8).... 
9,518,000}... . 
5,846,000/20. 

49,289,000/19. 


51,283,000)... .. 
10,531,000)26. 
11,598,000) 4. 
9,443,000)11. 
24,261,000)31 . 


44,051,000).... 


30,395,000). . . 
13,124,000) 8. 
6,464,000/31. 
2,879,000) 6. 


16,330,006/57. 
4,096,000/16. 
6,280,000) 8. 
18,433,000) 4. 


5, 190,000)33 . 
6,649,000) 6. 
13,929,000}... 
4,662,000) 3. 
18,132,000/32. 
28,584,000/22. 


$2,212,080.0001$2,286,033.000!1$2,438.135.0001$2.387.477,000 
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142,681,000]....| 3. 


152,395,000]... .|18. 








